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RIGHT HONOURABLE 
j 0 8 
Lord SOMERS, 


Baron of Eveſham „Lord High 
Chancellor 


EN GLAND. 


HEM both the Favour and Severity 0. 
Laws were by partial and unuſual Methods 
applied to the Perſons, and not to the Caſes of 
the Accuſed ; when the Life and Honour of an unfor- 
tunate Man depended on the Arbitrary Diftates of ſome 
Men in Authority ; and when the Sentence pronounced 
was more Criminal than the Offence of which the Party 
was too eafily convicted; then was your Lordſhip as far 

Vor. II. A from 


The Epiſtle Dedicatory. 


from any Advancement to a judicial Office, as your 
Judgment and Inclinatioms were from the Approbation 
of fuch Proceedings : But no ſooner were Places of Ho- 
nour and Profit in the Law made the unſought Rewards 
of good and learned Men, but your Lordfhip's Merits 
entituled you to both; whoſe Moderation and Temper will 
male your Adminiſtration juft and eaſy in that honour- 
able Court, to which Fortune had no Share in your Pro- 
motion; and whoſe natural Abilities are ſo improved 
by a continued and inflexible Study, that your Know- 
ledge is not alone c to the municipal Laws of this 
Wation, but is generally extenfroe to all humane Learning. 
bat Services may not a Prince expect from the Wiſe 

Joe and V igilancy of fuch a Counſellor ? And what Be- 
nefit may not a divided People find by your equal Di- 

perſation of Juice, who, if they can be united in any 
Thing, it muſt be in the general Satisfaction which bf | 
have in your Promotion, becauſe they know thoſe Cauſes 
which come before your Lordſhip will receive a due 
Hearing and Attention without Paſſion or Prejudice to 
Perſons ; ſuch Emotions being as much beneath the Great- 
- neſs of your Lordſbip's Mind, as they are beyond the 

Duty of Fuſtice, and fit only for ſuch who will nei- 
ther be guided by the Rules of Equity or Reaſon; ſo 
true is that Saying, Utitur animi motu qui uti ratione 
non poteſt, 

The Neſpect which is due to the Office of Magiſtrates, 
challengeth an univerſal Obedience ; but that particular 
| Aﬀetion and Efteem which we have for their Per ons, 
is due only to their Virtues and Merits: And fuch is 
that which I have, and all Men, eſpecially thoſe of my 
Profeſſion, ought to have for your Lordſbip and the 
preſent Judges in Weſtminſter-Hall, who/e Learning 
and Integrity in judicial Determinations may bring the 
4 Laws 
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Laws nearer 10 Perfeion ; "and boſe Examples are 
the juſt Commendation of the preſent, and I hope will 
be the Imitation of ſucceeding Ages. 

T. could. never. aniler land the: right Mamiing of that 
Sentence, Boni Judicis eſt ampliare Juriſdictionem ; 
for if that be true, then to what Purpoſe were thoſe Ar- 
guments at the Bar of the Houſe of Peers again ſome 
late Judges far retaining Bills in Equity, the ſubjet? 
Matter whereof war only triable. at the Common Law i 
Such Complaints are naw no more, becauſe "your Lord» 


ip will not only ſupport the Naum am Dignity of 
that Court wherein you” prefide in the Beauty of Order, 


but will nat enjoyn any na Jus R * 
Juriſdictian. * 

Thus will the Credit of the Laus of Bngland be re- 
vived, and Men will acquieſee under tb legal Deter- 
minations of each Court; very few Writs of Errur will 
be brought for Error in Law, becauſe of the Juſtice 
and Stability of the Fudgment in that Court wherein it 
was given; and very few Appeals, becauſe your Lord- 
ſhip knows ſo well how to temper Equity with Juſtice, 
that he muſt be a very angry Man, who guet away diſ- 
ſatisfied with your Lordſhip's Decree. 

But fince the Actions of Men in great Places are 
ſubject to the various Cenſures of Mankind, if any pre- 
judiced Perſon ſhould revive thoſe Diſputes, or quarrel 
at your Lordſhip's Adminiſtration, ſuch Complaints 
would leave no other Impreſſion upon the Minds of im- 
partial Men, than to convince them of the Wrong done 
to your Lordſhip, and the Folly of ſuch Miſapprehen- 
frons. | 


My Lord, 1 have prefixed your Lordſbip's Name 
zo this mean Performance, taking this Occaſion 10 ſpew 
that 
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that great + Honour ark Neſpect which I have for | your 
Lordſhip ;\ not that I an ſo vain to think any Thing 
herein to be worthy f your Lordfbip's Leiſure, neither 

| do I think it Manners to beg your Lordſbip's Patronage, 
becauſe a good Book will protect it ſelf at all Times, 
and a bad one deſerves no Proteftion. 

I know few Books are either praiſed or peruſed, but 
what are warranted by the common Repute and Eſteem 
of the Writer, which muſt be imputed to the Prejudice 
and Partiality of Men, and which argues a Diffidence 
of our natural Parts, as if we did not - $94 to make a 
right Uſe of our own TFudgments : For this Reaſon I 
have concealed my Name, that a Judgment may not 
ze made of the Book by the Repute of the Writer. But 
1 hope your Lordſhip will not condemn my Ambition, 
when I ſay, I am not _ unknown to your Lord- 


ſhip, who am 


d you Lordſhip's 


Moſt humble Servant, 


FW. 
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Bbot verſus Rugely, Page| 
A. O Allies (Joan) Caſe, Daze 315 
N verſus , 
146 Baker verſus Keat, 
Adams 4 Adams, 169 | Barker verſus Warren, 
Addiſon ver, Otway Mil, 233 Basket verſus Basket, 
Alford cerſur Tatnel, 49 | Baſſet ver/us Salter, 
Arris and Arris wn LON 266 | Beaver verſus Lane, 
Aſter verſus Mazeen, 311 > hoes Knight, 
Aſtry verſus Ballard, 123, 312 Benſon verſus Idle, 
Atkins cer/us Bayles, \ 267 | Beaumont cer] 
Attorney General cer/u3 n Mil, Bill cerſus Nichol, 
Birch crrfut Wilſon, 
——cerſus Turner Mit, 106 Birch cerſus Lingen, 
—&erſus Alſton, 2247 Blackbourn oerfiie 
ymus, 7, 37, 62, 94, 100, 167, Bridges verſus Bedingfield, 
199, 206, 279, 293, 306, 31% Brittam verſus 
316, 317. Brook verſus Turner, Mil, 
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Croſſman verſus Churchil M, + 


Crowder verſus Goodwin, | 58 
Curtio, verſus Bourn,., 0 67 
Curtis verſus Davenant, 8 
D. bs 

[Aion the Coojer, 283 
Dawes verſus Sir Paul Pindar, 

; = 
Daws verſus Harriſon, - 65 


Eſcourt verſus Cole, 58 
| Evered verſus Hone, 293 
N | 
1 qui tam, c. verſus wa 
24 


—Þ Table of the Names of the Caſes, 


3 verſus Johnſon, Page 14: 145 
Brown verſus Waite, 130 


C. 


Althrop eerſas Phillips, 217 
Calthrop verſus Heyton, off 


Chapter of Southwel verſus the Bi- 

Lincoln, 56 
Cockram gerſus Welby, 212 
Columbel cer/us Columbel, 5 


Cook and others verſus Herle, 138 


Con verſus Hawkeſwel, 58 
ier erſus Tomlinſon Ta 


Dorcheſter's ( Marqueſs of) Caſe, 215 


Dunning oer/us Laſcomb, 267 
Duck oerſus Vincent, 4 
| = | 


Dwards verſus Roberts, 24 


Edwards verſus Weeks, 259 


Ellis verſus Yarborough, 177 


Froſdick cerfus Sterling, 2665 


G. 
(Gin: verſus the Executor of 
Shooter, Page 310 
Godfrey verſus Godfrey, 303 
Goffe verſus Elkin, 239 
Goodwin gui tam, Cc. verſus 
| Butcher, / Paw 67 
"2 . 
1 
H au Carter, | 
Hambleton verſus Scrogs Wit 
296 
Hammond verfus Howe], 218 
Harding verſus Ferne, 177 
Harman «Caſe, . _ _ 276 
Harris's Caſe, 101 
Harwood and Binks cerſur Hillyard, 
268 
- | Hays verſus Bickerſtaffe, 
Hickman Mil crane Thorn — 
others, . | 104 
Hill verſus Thorn, 309 
Higginſon verſus Martin, I 44 
Hill verſus Pheaſant, 


ke & Uxor verſus Stiddolp & 


Hollis M7 verſus Carre, 70 36 
Howard Mil verſus the Queens 
Truſtees, 373 
„ 
Ames aufs ohnſon, 143 
James verſus — 320 
ee Torkil, 93 
Jones s Caſe, 198 
plley oerſur Turk, 193 
— Company verſus Nay- 
lor, 185 
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4 7 wp 9 
Endrick er is Bartland, Page Sbaſton cry ſus Stanhoy Pr 0 
vor | — 3 0 Osborn verſus Wright, ge 50 
The King verſus 4 the Biſhop: = AY Mit ante Holdips, 266 
Nocbeſter 
The King verſus Tourvil, a! cp. 
Ser 2 ge Cerſus e 
© : F Paget oer/tus Voltus, 2 2 
L. parrington verſus Loe, 311 
5 [Peck OT Hill, | 136 
Anna un, 102 |Penrice and W ec, 306 
109 
Lloyd cvvfis 8 18 Phe or Which Mit, 11g 
| nce verſus on, '5I 
Longs Gaſes ö put era Roſter, 318 
. . U 
ART e Bermonſey | 
Church, . 222 eas * W et at, 
Major verſus Grigg, 213 * 176 
Mayor and Cas of London | 
22 1 39 ; R. 
aſon verſus Stratton, 36 1 
Maſon verſus Cæſar, 65 | FR And Mir 2 Trip, 199 
Mendyke cerſur Stint, MR Jy 
Milward oerfus Ingram, 43 Reder verſus Bradl 0 139 
| _—_ 2 1 2 Reed verſus Hatton * * 
"3 
gs, — —piſRcurtenſi th, 7; 
" [Roſe oerfas Standen, 294 
hs Rozal OY Lampen, 42 
Ayler 1 Sharpleſs, 23 * | 
| N Nichols verſus Ramſel, 280 _ verſus Dangerfield, © 31 
Norris verſus — — I Samways verſus Eldſly, 73 
Norris ger/us Triſt 8 | Scoble verſus Skelton, 318 
Northumberland's (Counteſs of) 64. Searl verſus ; 264 
2 Searl verſus Bunion, 70 
Nurſe verſus Yearworth, 3 Sambrook verſus Fettiplace, 283 
Sharp verſus Hubbard, =» 
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cheſter, | 
Shaxton verſus Shaxton, 
Shaftsbury (Earl of) 

Digby, . n 
Sherrard cerſus Smith, 

+ Simpſon cerſus Ellis, 
Singleton verſus Bawtry, 
Smallwood verſus Brickhouſe, 
Smith verſes Tracy, 

Smith ©erſus Shelberry, 
Smith cerſus Hall, 

- Smith ce, Feverel, 

Snow & al” verſus Wiſeman, 
Southcot verſus Stowel, 
Spring cryſus Eve, 
Squib cerſus Hole, 
S'rangtord cer/as Green, 
Staples verſus Alden, 
Steed verſus Berryer, 
Stephens verſus Auſtin, 
Styleman verſus Patrick, 
Steward cerſus Allen, 
Stoutheld's Cafe, 


- Wells, | 
Stubbins cerſus Bird & al, 
Suffeild verſus Baskervil, | | 


* $8 
Ayler verſus Biddal, 


Taylor cerſus Baker, 
- Thorp cor/us Fowle, 


05 
verſus Lord 


Stroud verſus Biſhop of Bath and 


y Shaw Mi verſus a Burgeſs of Col- 
Page 2 28 


98 


Threadneedle verſus Lynam. Page 


| 37 
Tiſſard verſus Warcup, 279 
Townſend (Lord) verſus Hughs, 150 
Trevil cerſus gram, | 281 
'Frotter oer/us Blake, 229 


183 


36 


1 Turner's (Sir William) Caſe, 144 
|. #1 
r 
VV, Wood, - 
| W. 
Akeman verfut Blackwel, 76 
W Walwin ver/us Awberry, 


e ener e 
Warden of the Het Cuſe, 221 


Waterfield verſus the Biſhop of Chi- 


cheſter, 118 
Week's Caſe, | 278 
Wells verſus Wright, 285 
| Whitrong cerſus Blaney, - - 10 


Wilcox e2r/us the Servants of Hr 
Fuller Skipwith, * 4 
Wilkinſon cerſur Lloyd, Mi, 82 


Williamſon #erſus Hancock, 14 
Wilſon cerſus Drake, - 20 
Wilſon cerſus Ducket, 61 
IWindam (Lady's) Caſe, 294 
| Wine oerſus Rider & al, 67 
Woodward verſus Aſton, 95 
Wright cerſus Bull, 304 
Warren & Arthur, 317 
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Coram Franciſco North Milite, ral uſtic. 
Hugone Wyndham * 7 


Roberto Atkins Milite, & Juſtic. 
Willelmo Ellis Milite, 


The King verſus The Biſhop of Rocheſter and Sir 
| Francis Clark. 


N a Quare impedit a ſpecial Uerdif was found, where- Quare Im- 
in the Caſe was thus : Eat We 
The Manoz of Laburn, to which the Advowſon of :g;. Gran 
the Church of Laburn was appendant, did by the Diſ⸗ — 
ſolution of Monaſteries, Anno 31 H. 8. come to the g Cue 
King, who granted the ſaid Banoz to the Archbiſhop of Can- is certain, 
terbury (excepting the Advowſon) and afterwards the ſaſy za = Mi- 
Archbiſhop regrants the ſame to King H. 8. and the Advow- tber, „et 
ſon of the Church of Laburn afozeſaid; and then Ring H. 8. che Grant is 
grants the ſaid Banoz of Laburn & Advocation' Eccleſiæ de Px ry 
Laburn dicto Archiepiſcopo, (having named him befoze) dudum . 13. 
ſpeQan', and which was regranted to the ſaid King by the 
ſaid Archbiſhop, and lately belonging to the Abbot of G. 
&c. adeo plene as the ſaid Archbiſhop 02 Abbot had it, oz 
os A. was in our Þands by any Mays oz Means how⸗ 
er. 
And whether the Advowſon paſſed by this laſt G2zant, was 14. xy. 
the Queſtion. 5. 297, 298, 


Thꝛee Juſtices (abſente North) gave Judgment fo2 the De: 39% 397: 
fendant, that the Advotoſon dir pals by this Gant. 


Vor, 


Juſtice 


— — — 
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to Co. 63. 


10 Co. 63. 
Poſtea, At- 
torney Ge- 
neral again 
Turner. 


Juſtice Ellis in his Argument ſald, That it was vlaſn that 
when the Manoz came to H. 8. the Advowſon was appen- 
dant; but when it was granted to the Archbiſhop, and the 


Advowſon ercepted, it then became in groſs, and therefoze 


could never afterward be appendant: As an Acre once dil⸗ 
united krom the Panoz can never after be-Part of that Wa: 
noz. Liford's Caſe, 7 Co.” 

And tis as plain, that befoze the Statute de prærogativa 
Regis, cap. 15. That in the Caſe of the King, by the Gꝛant 
of a Manoz, the Advowſon though not named pafſed, much 

moze if it be named in ary Part of the Deed, as f it be in 
the Habendum though not in the Pꝛemiſſes; but that muſt be 
intended of an Advowſon appendant. 

And though Advowſons are ercepted by that Statute, yet 
in caſe of Reftitution, an Advowſon will paſs by the Ciozds 
Adeo plene & integre, though not named. 

In this Caſe there are general Mozds, and the ſame as 
in“ Whiſtler's Caſe ; yet this differs trom that, fo2 here 'tis 
granted Adeg plene, as the Abbot had it; by thoſe Wozds it 
doth not paſs, fo2 then it was appendant, but now it is fn 
groſs; and if the King intended to paſs an Advowſon as 
— when tis in groſs, the Szant is void. Hob. 


” In Wbiſtler's Caſe there are the Moꝛds Adeo plene, as in 
this, and the Advowſon was appendant ſtill; but yet there 
are general Mozds here that will paſs it: Adeo plene as the 
Archbiſhop tad it, will not ſerve, becauſe he never had it; 
neſther will Adeo plene as the Abbot had it paſs this Advow: 
ſon, becauſe he had it in groſs, but Age plene as the King 
had it by any Ways or Means whatſoever, thole general Moos 
are ſufficient to paſs it. 

The King grants the Panoz and the Advowſon of the 
Church of Laburn, which is certain, and by particular Name, 
Part of what follows (as ſpectan to the Archbiſhop) is falſe; 


kog it never belonged to him, becauſe it was ercepted in the ; 


ie 11. 


Gzant of the Mano to him, but the firft Oefcription being 
full and certain, the Falſity of the other ſhall not avoid the 
Gtant, eſpecially when the King is not decefved in his Title 
noz in the Galue, and when there is a Certainty of the 
Thing granted. 

Some falſe Suggeſtfons may make his Szant void, as ff 
he grant the Yano? of D. reciting that it came to him by At⸗ 


tainder, when it came by Purchaſe, Hob. 229. 


But if the PiC-recital concerns not the King's Title oz 


Pꝛofit, it doth not vitiate the Ozant. 10 H. 2. 44 Sir John 


. Leſtrange's Caſe, where the King by Office kound had the 


Wardſhip of a Banoz, and makes a wont thereof, —_— 
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Quod quidem Manerium in manus noſtras ſeiſit &c. which was 
not true, pet the G2zant was held good, becauſe it was on! 
to make that tertaln which was certain enough befoze by 
particular Deſcription. So in Legates Caſe, 10 Co. 113. 
wherein fs cited the Cate of the Earl of Rutland and Mark- 
ham, to whom the Queen had granted the Office of Parker: 
ſhip, &c. Quod quidem Officium the late Earl of Nurland ha- 
buit, when in truth the Earl never had it befoze, yet the 
G2ant was held good, | 
So alſo if he grants fo2 and in Conſideration of Service 
done, 92 Money paid, ff falſe, it avoids not the G2aht, be: 
cauſe ſuch Conſideratfons (when paſt) are not matertal whe- 
ther they are true o2 falſe, Cro. Jac. 34. | 
It the King let the Banoz of D. of the Ualue of 41. per 
Annum, if it be moze it is iff; but if he let it by a particular 
Name, and then adds, Quod quidem Manerium is of ſuch a 
Ualue, 'tis good, becauſe the 
dition of another Certafnty : So here the Advowſon fs grant- 
ed by ſpecial and expzeſs Name, but the Clauſe that follows, 
Dudum ſpectan to the Archbiſhop, fmplies a Biſtake; and 
had there been no mo2e in the Caſe, this Falſity would nevet 
have avoided the G2zant, 
But when the King had enumerated ſeveral Mays by 
which he thought he might be intitted; at laſt as a P2oof that 
he was reſolved to paſs it, he adds theſe Wozds, viz. as it is 
in our Hands by any Way or Means whatſoever. 


Atkins Juſtice of the ſame Opinion: Where the Thing is 
not ro by an erpzeſs Name, there, if a Falſity is in 
the Deſcription of that Thing, the G2ant is vold even in 
the Cale of a common Perſon, as ff he grant Lands lately 
let to D. fn ſuch a Pariſh, and the Lands were not let to D. 
and were alſo in another Pariſh, the G2zant is void, becauſe 
the Lands are not particularly named, Anderſ. 148. Hey- 
wood's Caſe,  __. 

A fortiori fn the Caſe of the Ring, as if he grant omnia 
illa Tenementa ſituata in Wells, when in truth the Lands did 
not lie there; fo2 this Reaſon the Gzant was voſd, becauſe 
it was general, and yet reſtrained to a particular Town, and 
the Pꝛonoun (illa) goes thzough the whole Sentence. 

But if a Thing is granted by an erpzeſs Name, tho' there 
is a Falſity in the Deſcription, yet in the Caſe of a common 
Perſon 'tis good. | | 

As when the Subchantoz and Uicars Chozal of Lichfield 
made a G2ant to Humfrey Peto of 78 Acres of Glebe, and of 
their Tythes Pꝛedial and Perſonal, and alſo of the Tythe 
of the Glebe, All which late were in the Occupation of Mar- 

4 garet 


Quod quidem is but the Ad- * 2 Cro. 34. 
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garet Peto, which was not true, yet the Gzant was adjudged 
good, fo2 the Wozdg All which are not Moꝛds of Reftric- 
tion, unleſs when the Clauſe is general and the Sentence 
entire, but not when it is diſtin. Cro. Car. 548. 


But in the Caſe of the King, if there is a Falſity by 


which the King hath a Pꝛejudice, and a Falſity upon the 


Suggeſtion of the Party, it will make the Gzant void, but 


every Falſity will not avoid his Gzant, if it be not to his 


Prejudice. 

But let the Falſity in this Caſe be what it will, the 4c 
Plene as it is in our Hands helps it; and though it hath been 
objetted, That theſe Mozds will not help the G2ant, becauſe 
nothing new is granted, that being done bekoze; tis true, 


there is nothing new granted, but that which was befo2e 


Judgment. 


Cal. temp. 
W.3.8 


84. | 
188, 190, 191, 319. 


was not well granted till this Clauſe came, which ſupplies 
and amends the Fallity, fo2 now 'tis apparent that the King 
intended to paſs the Advowſon as well as the Banoz, and 
therekoze at laſt grants it, be his Title what it will. 

In all Caſes where the King's G2zant is vold becauſe of 
any Miſtake in his Title, tis to be intended the King would 
not make the G2ant unleſs the Title were ſo as tis recited, 
but here tis apparent the King reſolved to grant it. 


Wyndham Juſtice agreed, and Judgment was given ac- 
codingly. nh DIES * 


Wilcox verſus the Servant of Sir Fuller Skipwith. 


N Replevin, the Defendant juſtifies the Taking of the 

Cattle fo2 a Heriot, which he alledges to be due upon 
every Alienation without Notice. | 

The Plaintiff denies the Heriot to be due upon Alienation. 
And thereupon Iſſue is joined. | 

The Special Uerdi# finds the Tenure to be by Fealty and 
the Rent of 3's. 1d. (tho' the Oefendant in his Avowzy had 
alledged the Rent to be 12s. 4d. and the Plaintiff in his 
Bar to the Avowzy had conkeſſed it to be ſo) Suit of Court, 
and an Heriot, which was payable upon every Alienation 


with o2 without Notice. 


And whether upon this Special Uerdi#, Judgment ſhould 
be given koz the Plaintiff oz the Avowant, was the Doubt. 

Upon the Point of Pleading, Serjeant Jones oz the De- 
kendant ſaid, it had been objefted that the {aſd Avowzy was 
ill, fo2 ut Ballivus, &c. bene cogn' captionem in prædicto loco, 
&c. but doth not ſap tempore quo, &c. fo2 a Heriot (tempore 


quo, 


we TEY TW 
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laſt Point, fo; the Avowzy was not fo2 Rent, but fo2 the 
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quo, &c. being left out) and ſo doth not ſay a Heriot was L. Ry». 
due at the Time of the taking of the Goods. 174, 332, 


66, 
But he anſwered, ' That that was uſual and Common, * * 


und of that Opinion were all the Juſtices, and ſo it was held 


good. 
It was farther objefed, That here is a Uarfance between 


the Avowzy and the Finding in the Special Uerdi#; The 


Avowant ſays that the Rent was 12s. and 4d. and the Jury {4 Raym. 


find that it was but 3s. 1d. Þe alſo ſaith, that the heriot 52. , 


was due upon every Alienation without Notice, and they 3:6, 889, 

find it due with oꝛ without Notice. © © 892, 90g, 
But to that he ſaid, the Jury have doubted only of the 

Þeriot; ſo the Subſtance is, whether he had good Cauſe to . 

diſtrein fo2 the Periot oz not. Poſtea. 
And as to that, the Subſfance is ſufficiently found, like 

the Caſe in Dyer 115. Debt upon Bond fo2 Perfozmance of 

Covenants, and not to do Waſte, the Beach aſſigned was 

that the Defendant fell'd twenty Daks, who pleads Non ſuc- 

cidit viginti Quercus præd' nec carum aliquam, the Jury find he 


cut down ten, yet the Plaintiff recovered, fo2 though the in⸗ 


tire Allegation of the Bꝛeach was not found, becauſe ten 
did not p2ove the Iſſue of twenty literally, yet the Subſtance | 
is found, which is ſufficient to make the Bond kozkeited. 
So in Treſpaſs, where the Plaintiff makes a Title under 
a Leaſe which commenced on Lady-day, Habendum a Feſto, : 
&c. and the Jſſue was non demiſit modo & Forma, the Jury 
found the Leaſe to be made upon Lady-day, Habendum a con- 
fectione, and ſo it commenced upon Lady-day, and not a Feſto, 


Kc. which muſt be the Day after the Feaſt, yet 'twas ad⸗ 


judged fo2 the Plaintiff, becauſe the Subſtance was, whe- Moor 168. 
ther o2 no the Plaintiff had a Leaſe to intitle himſelf to com- ew. 148. 
mence an Action. Hob. 73. | 
But in Eje&ment oꝛ Replevin ſuch a Declaration had been 
naught, becauſe therein you are to recover the Term, and 
therefoze the Title muſt be truly ſet out, and in Replevin you 
are to have a Retorn' Habend, but in Treſpaſs tis only by 
Way of Excuſe. Sed Quære. 


A ſetond Reaſon fs, becauſe both Plaintic and Defendant 


in Pleading have agreed the Matter in this Particular, fo? 
both ſay the Rent was 125. and 49. | 

Tis a Rule in Law, that what the Parties have agreed 14. Raym. 
in Pleading hall be admitted though the Jury find other- 9, 86“ 
wiſe. 2 All. pl. 17. 18 E. 3. 13 b. 2. Co. 4. Goddard's Caſe. 53 | 
Jurozs are not bound by Eſtopple ad dicend* veritatem, fo2 
they are worn ſo to do, unleſs the Eſtopple be within the 

Vor. II. | =. - | - ſame ) 
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ſame Recos, but here that which is confefſed cannot be 
Matter of Jfſue, not being Lis conteſtata. 
It has been objefed, That in 33 H. 6. 4. b. the Piaintißf 
bought Debt fo2 201. the Jury found the Defendant only 

owed 101. and the Plaintiff could never recover. 
14. Raym. But that muſt be intended of a Debt due upon Contrack. 
35- 697- - and there the leaſt Uariance will be fatal. 38 H. 6. 1, | 
As to the ſecond Uariance, tis not material, foz tis not 
true as the Avowant hath ſaid, fo2 if the Matter in Tſſue be 
kound, the Finding over is but Surpluſage., both the Uer- 
dict and the Avowzy agree, that the Defendant may take a 
Diſtreſs in Caſe of Alfenation without Notice: And ſo he 
| pꝛaꝝed Judgment fo2 the Defendant. 
Joiquent fe he Court were all of Opinfon, that Judgment could be 
TE given fo2 the Defendant; fo2 what is agreed in Pleading, 
. though the Jury find contrary, the Court is not to regard, 
and here the Subſtance of the Jſſue, as to the Second Point, 
is well found koz the Defendant. | 


Judge Atkins told Serjeant Wilmot, who argued fo2 the 
Plaintiff, that he had cited many Caſes which came not up 
to the Matter, and ſo did magno conatu Nugas agere, fo; 
which Reaſon J have not repozted his Argument. 


Smith verſus Feverel. 


Caſe for fur E * Plaintiff brought an Action on the Caſe againſt 
2 the Defendant, ſetting kozth, That he had Right of 
© Common in A. and that the Defendant put in his Cattle, 
viz. Þozſes, Cows, Hogs, &c. ita quod Communiam in tam 
amplo modo habere non potuit. 

Id. Raym. The Defendant pleads a Licence from the Lozd of the 
24 * Soil to put in Averia ſua, which was agreed to comprehend 
3 Was. 255. Bogs as well as other Cattle in the moſt general Senſe. 
2 Vero. 116. The Plaintiff demurs, and after Argument the Court were 
all of Opinion, that Judgment ſhould be given fo2 the Plain⸗ 
* tiff, becauſe the Defendant in his Plea hath not alledged that 
# 1 there was ſufficient Common left for the Commoners, fo? the 
1 Lozd cannot let out to Paſture ſo much as not to leave ſuffi- 

1 | cient fo2 the Commoners. | 
And tho' it was objeted, That the Plaintiff might have 
replyed ſpecially, and ſhewn there was not enough; yet it 
= - was agreed by the Court that in this Cale he need not, - 
1 | 3 caue 
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cauſe his Declaration to that Purpoſe was full enough, a 
that being the very Giſt of the Action, the Defendant chou 
have pleaded it. | 

Jt was held indeed, that in an Aﬀion upon the Caſe by the - 
Commoner againft the Lozd, he muſt particularly thew the 
Surcharge; but if the Action be bzought again a Stranger, 
ſuch a Shewing as is here is ſufficient. 


North Chief. Juſtice ſaid, and it was admitted, that the 
Licence being general, ad ponend' averia, it ſhould be in⸗ 
tended only of Commonable Cattle, and not of Hogs; Sed 
contra, if the Licence had been fo2 a particular Time. 


— 


Anonymus. 


Man deviſes Land to A. his peir at Law, and deviſes Devi. 
other Lands to B. in Fee, and ſaith, If A. moleſt B. 

Suit or otherwiſe he ſhall loſe what is deviſed to him, and it ſhall 

go to B. The Deviſo2 dies, A. enters into the Lands deviſed 

to B. and claims it; the Court were of Opinion, that this 
Entry and Claim is a ſufficient Bzeach to entitle B. to the 
Land of A. 

It was alſo agreed, that theſe Mozds, If A. moleſt B. by Abr. Eg. 
Suit, &c. make a Limitation and not a Condition, Pl. Com. 420. 22% _ 
the Devile being to the Þeir at Law; fo2 if it were a Condi⸗ wong 3 
tion, tt deſcends to him and ſo tis void, becauſe he cannot 2 Ven. 519. 
enter fo2 the Bꝛeach, 3 Co. 22. Cro. Eliz. 204. Wellock and 1. 1085. 
Hamond's Caſe. Paying in the Caſe of the eldeſt Son makes 1128. 

a Limitation, Owen 112. | | 

So in the Caſe of Williams and Fry in an Ejectione firmæ 
in B. R. lately foꝛ Newport-Houſe. A. deviſeth to his Gꝛand⸗ 
daughter, Provided and upon Condition that ſhe marry with the 
Conſent of the Earl of Mancheſter and her Grand-mother, tis a 
Limitation. | „ 

2dly, It was agreed, That an Entry and Claim in this 
Caſe was a ſufficient Boleſtation; fo2 when the Heir enters 
and claims generally, it ſhall be intended as Peir, and the 
Wozds, that he ſhall not moleſt by Suit or otherwiſe, are to be 
intended occaſione Præmiſſorum. | 

3Celv, There is no need of Entry to avoid an Eſtate fn 
caſe of a Limitation, becauſe thereby the Eftate is determined 
without Entry 02 Claim, and the Law caſts it upon the Party 
— 8 it is limited, and in whom it veſts till he diſagrees 
to it. 

A. deviſes Land to B. and his Heirs, and dies, tis in the 
Devſee immediately, but indeed till Entry he cannot bzing a 
poſſeſſozy Action, as Treſpaſs, &c. Pl. Com. 41 2, 413. 10 Co. Id. Raym, . 

| | 40. b. 75% 
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vn. 40. b. where a Poſſeſſion veſts without Entry, a Reverſion 
will veſt without Claim. 


Curtis werſus Davenant. 


Probibicion. IN a Prohibition, the Queſtion was, Whether if a Church 
not appgine . be out of Repair, 02 being ſo much out of Over that it 
Commiſioners Muſt be re-edified, whether the Biſhop of the Dioceſe may di- 
torax the Fa" re a Commiſſion to impower Commiſſioners to tax and rate 
ing or Re- . £very JPariſhioner fo2 the Re- edifying thereof? The Court 
pairing a did unanimouſly agree ſuch Commiſſions were againſt Law, 
—_— and thercfoze granted a P2ohibition to the Spiritual Court, 
W. 3.9, 83, to ſtop a Suit there commenced againſt ſome of the Pariſhio- 


327: ners of White-Chapel, fo; not paying the Tar accoꝛding to 


| Ma ig. their Pꝛoportions. 


x Vern. 276, Jt was agreed, That the Spiritual Court hath Power to 

14. Raym, compel the Pariſh to repair the Church by their Eccleſiaffical 

59,512. | Cenſures; but they cannot appoint what Sums are to be 
paid fo2 that Purpoſe, becauſe the Church-wardens by the 

_ Conſent of the Pariſh are to ſcttle that. | 

rg. 1145- As if a Bzidge be out of Repair, the Juſtices of Peace 

of cannot ſet Rates upon the Perſons that are to repair it, but 
they muſt conſent to it themſelves. 

Theſe Pariſhioners here who contribute to the Charge of 
repairing the Church may be ſpared, but as fo2 thoſe who 
are obſtinate and refuſe to do it, the Spiritual Court may 
pꝛoceed to Ercommunication againſt them; but there may be 
a Libel to pay the Rates ſet by the Church-wardens. 


Nurſe verſus Yearworth in Cancellaria. 


Bill in Can- R222 Yearworth being ſeiſed of Lands in Fee, makes a 
—_ Leaſe to the Defendant Chriſtopher Yearworth fo2 99 
ment of a Pears to ſuch Uſe as by his laſt Mill he ſhould direck. 

Tem. © Afterward he makes his Will in Uriting (having then no 
Tſſue but his Wife groſſement enſeint) and thereby deviſes the 
ſame Land to the Heirs of his Body on the Body of his Wife be- 
gotten, and fo2 TUant of ſuch Iſſue, to the ſaid Chriſtopher 
the Defendant and his Peirs. 

Richard dies, and about a Month akter a Son is bon, 
the Son by Gertue of this Deviſe enjoys the Land, but 
when he attains his full Age of One and twenty Years, he 
ſuffers a Commen Recovery, and afterwards deviſes the Land 
to the Complainant Nur'e, and dles. 


4 The 


—_— 


A. — 2 
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Cbe Complaſnant erhibits a Bill againſt the Defendant to 
have the Leaſe fo2 99 Pears afligned to him, and whether he 
Gould have it afligned oz not, was the Queſtion. 
1. It was pzetended, That an Eſtate in Fee being limited 
by the Will to Chriſtopher, who was Leiter for 99 Years, the 
Cerm is thereby dꝛowned. 
- 2. Jt was objexed, That the "Devils by Richard to the 
Inkant in ventre ſa mere was void, and then the Complat- 
nant, who claimed by a Deviſe from the Poſthumus, could 
have no Title, but that the Dekendant ta whom an Eſtate 
was limited by the Mill 8 in Remainder ſhould take 
p2eſentlye 
But not uithſtanding what was objeed, the Low Keeper 
Finch decreed, That the Leafe which was in Cruſt, ſhould be 
afligned to the Complatnant-Norſe. 
De ald, That at the Common Law without all Queſtion 1 Roll. Abe. 
a Devile to an Inkant im ventre a mere of Lands deviſable Tit. Deviſe 
by Cuſtom was good, lo that the Doubt ariſes upon the Sta. . . ** 
tute of H. 8. which enats, That it ſhall be I. 


by his Will in Writing to deviſe his Lands to any..Perſan- or 11H. 6. 14. 


Perſons, fo2 in this Caſe the Deviſee not being in rerum J bn. 
natura, in Stritneſs ok Speech is no Perſon, and therekoze roa & 298. 


it hath been taken that ſich a Deviſe is void, Moor's Rep. ON Ch of 


'tis left as a Quære in the Lozd Dyer 304. 


But in two Cales'in the Common Pleas, one in the Time 4: Abe. Eq 175: 


when the Low Chief-Juſtice Hale was Judge there, the aher e,. 
in the Lozd Chief Juftice Bridgman's Time, it hath been ce. 
ſolved, That if there were ſufficteht and apt Mozds to de⸗ 
my ag Infant, though in ventre fa mere, the Devile might | 
good. 

But in the King's Bench the Junges ſince have been diviven 
upon this Point, th# as the Law ftands now adjudged, this 
 Deviſe in our Caſe*Teems not to be good: But ſhould the 
Caſe come now in Question, he ſaid he wan not ſure that the 
Law would be ſo” adjudged. koz tis hard to dilinhetit an 
Heir fo2 want of apt Mozds to deſcribe him, and tis all the 8 
Reaſon in the Mozld, that a Man's wx Iving in extremis, a 


when moſt. 1 he is deſtitute of Counſel, be 
favoured, | | | * Y 
| . __ "Te * 6 2 5 


* U. 5 49 2 83 Whitrong 
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Whitrong verſus Blaney. 


Proceſs into 1 JS Term the Court delivered their Opinions in this 
— Caſe, North Chief Juſtice, who had heard no Argu⸗ 
ments herein, being abſent. 

The Caſe was this: The Plaintiff upon a Judgment in 
this Court ſues out a Scire Facias againſt the heir and the 
Tertenants, which was direffed to a Sheriff of Wales; the 
Defendant is returned Tertenant, but he comes in and pleads 
Non-tenure generally, and traverſes the Return; the Nn. 
tiff demurs. 


Two Points were ſpoken to in the Cale. 


1. Uhether the Defendant can traverſe the Sheriff's Re: 
turn? And all the thee Juſtices agreed that he cannot. 

2. Uhether a Scir' Fa', Ca' Sa, Fi Fa', &c. would lie into 
Wales on a Judgment here at Wellminſter ? And they agreed it 
would well tie; 


An Indict- Ellis Juſtice agreed, It Judgment be given in Wales it 
_ could not be removed into the Chancery by Certiorari, and 
N — ſent hither by Mittimus, and then Execution taken out upon 
that Judgment here, becaule ſuch Judgments are to be exe⸗ 
cuted in their pꝛoper Jurisdiſtions, and ſuch was the Reſoltt- 

tion of the Juſtices and Barons. Cro. Car. 34. 
But on a Judgment obtained here, Execution may go into 
Wales. No Execution can go into the Iſle of Man, becauſe 
'tis no Part of England, but Wales is united to England by 
the Statute of 27 H. 8. c. 26. And therefo2e- fn Bedo any 


» Het. 20- Piper s Caſe, 2 Bulſt. 156. it was held that ſuch a * Urit 


200654. of Execution goes legally into Wales. 

of Dedderidge. Ihe (aid he had a Report of a Caſe in 11 Car. 2. where a 

22795: Motion was made to quaſh an Elegit into Wales; but it was 

Twiſden de- denied, fo2 the Court agreed the Mrit well iſued. 

nied it, Some have made a Difference between the King's Bench 
and the Common Pleas, as if an Execution might go into 
Wales upon a Judgment obtained in the King's Bench, but 
aliter ff in the Common Pleas. 

But the Law fs the ſame in both Courts; Mich. 1653. be⸗ 
tween Wyn and Griffith, this very Caſe came in Nueſtion, 
and there it was held, that Execution goes into Wales as 
well as into any Patt of England upon a Judgment in the 
Courts of Weſtminſter. g 

4 'n 
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In 2 Bulſt. 54. Hall {er/as Rotheram, it was held that a 
Ca Sa' ſhall go into Wales againſt the Bail upon a Judgment 
recovered in the King's Bench here againſt the Pꝛincipal. 


Df the ſame Opinion was Juſtice Atkyns, and that the De- 14. Raym. 
fendant cannot aver againſt the Sheriff's Return, noz a Bi- Sus 208. 


ſhop's Certificate; and the true Reaſon is given by my Low 
Coke in 2 Inſt. 452. fo2 the Sheriff is but an Officer, and 
hath no Day in Court to juſtify his Return. f 
In ſpecial Caſes, Exteption may be made to the Sheriff's 
Return; but this is by Reaſon of the ſpecial Pꝛoviſion that 
is made foꝛ the Doing of it by the Statute of W. 2. cap. 39. 
as in Caſe two ſmall Iſſues be returned, oz that the Sheriff 
return a Reſcous, the Party in his Averment muſt alledge of 
what Ualue the Iſſues are. | | 
2dly, That notwithſtanding the common Saying, Breve 
Domini Regis non currit in Walliam, pet a Fi fa, Ca' Sa, 02 
any Execution whatſoever, may iſſue into Wales upon a Judg⸗ 
ment obtained here: And to p2ove this, he conſivered, 
1. How Wales fozmerly ſtood in relation to England. © 
2. How it ſtaod befo2e it was united by the Statute of H. 8. 
3. Pow it now ſtands fince the Union. 


1. And as to the firſt of theſe, England and Wales were 


once but one Nation, they uſed the ſame Language, Laws 
and Religion, and ſo continued till the Time of the Roman 


Conqueſt, befoze which they were both compꝛehended under 
one Name, vi. The Iſle of Great Britain. 1 


But when the Romans came, thoſe Britains, ho would not : Mod. Ca. 


ſubmit to their-Poke, betook themſelves to ſuch Places where 
they thought themſelves moſt ſecure, which were the Poun⸗ 


tains in Wales, and from whence. they came again, ſoon after _ 553. 
the Romans were dꝛove away by their Diſſenſions here, and 


then theſe Britains enjoyed their ancient Rights, as bekoze. 
Akter this came the Saxons and gabe them another Di⸗ 
ſturbance, and then the Kingdom was divided into an Hep⸗ 
tarchy; and then alſo, and not till then, began the Welſh 
to be diſtinguiſhed from the Engliſh; but pet at that Time 
they had great Poſſeſſions in England, oz. Glouceſter, Part 
of Worceſter, Hereford, Shrewsbury, which they kept till 
King Offa dzove. them out of the plain Countries, and made 
them fly fo2 Shelter into thoſe Mountainous Parts in 
Wales, where they now continue.  Cambden 15. And tis 
obſervable, that though Wales had Kings and Pzinces, yet 
the King of England had Superiozity over them, fo2 to 


him 
2 


in L. & Eq. 
135,136, &C, 


| 


[ 
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him they were Þomagers, Camden 67. The Mozd Princeps 
implying a Subozdinate Dignity. Selden's Titles of Honor 593. 

2dly, During the Time of the Separation, Wales had di⸗ 
ſtinct Laws and Cuſtoms from thoſe in England, whence that 
Saying took its Effet, viz. Breve Domini Regis non currit in 


. Walliam: pet the Parliament of England befoze that Time 


made Laws to bind Wales; as the Act of 25 Edw. 1. fo2 Con- 
firmation of the old great Charter of the Liberties of Eng- 
land and of the Fozeſts, which enats, . That certain Duties 
ſhall be paid fo2 every Sack of Wool, &c. expozted out of 
Wales. 2 Inſt. 531. | : | 

So the Statute 3 Edw. 1. c. 17.- which gives Remedy if a 
Diſtreſs be taken and detained in a Caſtle, and upon Delive- 
rance demanded by the Sheriff, if the Lozd of the Caſtle 
ſhould refuſe, he might raiſe the Poſſe Comitatus, and beat 


down the Caſtle; and if ſuch Petatner oz Refuſal be in the 
- Marches of Wales, the King, as the Statute ſaith, is Sove- 


Vaugh. 400. 


Vaugh. 414, 
415. 


2 Bulſt. 54. 


reign Lo2d of all, and ſhall do Right upon Complaint ; and 
the Conqueſt was not made till 9 E. 1. fo that at that Time 
likewiſe, though Wales had Pzinces of its own, yet the Kings 
of England were Sovereigns to thoſe Princes; and though 
they had Laws of their own, yet were they bound by thoſe 
that were made here; and though their P2tnces had o2dinary 
Remedial Writs, pet in Caſes ertraozdinary the King's 
CUrits here run into Wales; and it was not fo2 Want of 
Power, but becauſe there was no Need, fo2 that it went 
ſo ſeldom , and when the King's Writ did iſſue, it was ne- 
ceſſary to Direi it to the Sheriff of an Engliſh County, fo2 
Wales was not then divided into Shires; but afterwards by 
the Ack called Statutum Walliz, 12 Edw. 1. it was divided 
into Six Counties, and then again by the Ac of 27 H. 8. 
c. 26. it was divided into the other Six Counties. 

But during this Time there were frequent Yoſtilities be- 
tween England and Wales, until by the Conqueſt in Edw. 1.'s 
Time they were united. 

'Tis p2etended, that H. 3. Father to Edw. 1. was the Con⸗ 
queroz, and tis pꝛobable ſomething conſiderable might be 
done in his Time; yet the abſolute Conqueſt of the whole 
Dominion was made by Edw. 1. in whoſe Time the afo2e- 
laid Statutum Walliæ was made, and after that the Statute 
of 27 H. 8. to compleat the Anion, the End of which is de- 
clared to bzing the Subjects of both to an entire Cnity ; 
and that it may be done with Effect, tis enated, That 
the Laws of England be executed there; ko: which Realon 
it is held in 5 Co. Rep. Vaughan's Cale, fo. 49. that the Sta- 

| *_ knees. 
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tutes of Jeofails do extend to Wales; and in 2 Bulſt. 156. „ This was a 


the Sheriff of Radnor upon a Scire Fac* Direted to him, aun d 
returned Breve Domini Regis non currit, &c. and was àmerced Debate. 
101. fo2 his falſe Return. Vide 19 H. 6. 20. Fitzherb. Trial 
pl. 40. Tit. Juriſdiction. 13 Ed. 3. 23, 24, 34+ Idem Brief 62 1. & 
Aſſize 382. | 
Jt was objeted, That by erpzeſs P?2oviſion in 1 E. 6. 
cap. 10. Exigent and Proclamations ſhall be awarded out of the 
Courts of Weſtminſter fnto Wales, which if they might befoze, 
this Law was then needleſs. 
'Tis true, the Opinion of the Parliament ſeems to be, 
that had it not been fo2 this particular P2oviſion, ſuch Pꝛo⸗ 
clamations might not have iſſued; foz by 6 H. 8. c. 4. ſuch 
Pꝛoclamations went but to the next County, but they do not Vaugh. 414. 
declare ſo, and perhaps they might ground themſelves upon | 
that vulgar Erroz, Breve Domini Regis non currit in Walliam, 
which is not true, unleſs the Clanſe be limited to original 
Wr its only, 
Objection. That the Statute of 5 El. c. 23. which enats, 
That the Excommunicato capiendo ſhall be returned fn the 
King's Bench, and takes Notice that this Writ ſo not return- 
able into that Court from Wales, and therefoze o2ders that 
the Signiticavit ſhall be ſent by Mittimus out of the Chancery to 
the Chief Juſtice there, and gives them Power to make Pꝛo⸗ 
ceſs to inferio2 Officers returnable befoze them at their Sel⸗ | 
ſions fo2 the due Execution of this Writ ; all which had been | 
fg if the Capias might go into Wales befoze the making | 
this Ut, | 
Anſw. But that is an oziginal CUrit, and ſo comes not | 
up to this Caſe. | | 


Wyndham Juſtice agreed in omnibus, and laid, that the 
Statute of 1 E. 6. was very needful; fo2 if a Pan ſhould | 
be outlawed, if the Pꝛoceſs ſhould be ſent to the Sheriff of | 
the next adjoining County in England, he could not have any | 
Notice that he was outlawed, and ſo could not tell when out⸗ 
lawed, oz at whoſe Suit. ä 


Vaughan, late Lo2d Chief Juftice, held ſtrongly, That no en. 385. 
Execution would go into Wales when this Caſe was arguen '5+- 
betoze him; and of the ſame Opinion was Juſtice Twiſden. 


Vox. II. E Williamfon 
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Collateral 
Warranty. 


Mod. Rep. 


192. 
Poſt 109. 


Williamſon verſus Hancock. 


Rec Qerdi# was found in an Ejedment, where the 
ate was: 

Richard Lock the Father was Tenant fo2 Life, with Re- 
mainder in Tail to Richard his Son, Remainder to the right 
Deirs of the Father, who levies, a Fine with Warranty to 
the Cie of Suſan and Hannah Prinn in Fee; they by Bargain 
and Sale convey their Eſtate to the Defendant: The Son in 
his Father's Life-time, befoze the Warranty attached, comes 
of full Age; the Father dies; the Mueſtion was, Mhether 
the Son's Entry was barred by this collateral Warranty 
thus deſcended ? 


And the Three Juſtices, abſente North, Chief Juſtice, were 
clear of Opinion, that the coltateral Warranty was a Bar 
to the Son, and ſo Judgment was given fo? the Defendant. 


Ellis Juſtice held, that his Entry is taken away; fo2 in 
every TUarranty two Things are implied, a Voucher and 
Rebutter ; he that comes in by Goucher calleth the Perſon 
into Court, who is bound in the Marranty to defend his 
Bight, oz yield him other Land in Recompence, and muſt 
come in by Pꝛivity; but if the Man have the Eſtate, though 
he comes in the Poſt, he may rebut, that is, he may repel 
the Action of the Heir by the Warranty of his Anceſtoz, with- 
out ſhewing how the Eſtate came to him. Fitz. Nat. Br. 135. 

In a Fozmedon in the Diſcender to ſay the Anceſto2 enkeoffed 
JS. with Warranty, without ſhewing how J. S. came by the 
Eſtate, is good. 


Object. Jt was objefted by Serjeant Maynard, That no 
Perſon can take Advantage of a Warranty, who comes in 
by May of (fe, as in this Caſe. 

Anſw. But tis erp2eſly reſolved otherwiſe in Lincoln Col- 
lege's Caſe, 3 Co. 62. b. and the Prinns fn this Caſe came in 
by Limitation and Ac of the Party, and the Defendant who 


hath the Reverſion likewile by Limitation of CUIſe, though he 


be in the Poſt, ſhall take Benefit of the Marranty as Aſſignee 
within the Statute of 32 H. 8. c. 34. and ſo it was reſolved 


Rep. fn Fowl and Doble's Caſe in this Court, that he who comes 


in by way of Uſe may rebut; and Juſtice Jones in his Report, 


fol. 199. affirms the fourth Reſolution in Lincoln College's 
Caſe to be Law, 
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It was kozmerly objeſted by the Loꝛd Chief Juſtice Vaughan 
that this CUarranty goes only to the Þeirs, not to the Al⸗ 
ſigns, and here the Eſtate was conveyed by the Two Prinns 
before the Warranty attached. 

Anſw. But when the Eſtate paſſeth, the Carranty and 

Covenant followeth, and the Aſſignee ſhall have the Benefit 
thereof though not named, and ſo is the Authozity of 38 E. 
3. 26. ik a Warranty be made to a Man and his Þeirs, 
the Aſſignee, though not named, ſhall rebut, but he cannot 
vouch. | | 
So ik A. enkeoff B. with Warranty, and B. enfeoff C. with⸗ 
out Deed, C. ſhall vouch A. as Aſlignee of the Land ok B. 
fo2 the Marranty cannot be aſſigned. N 

In this Caſe, though the Garrantp did not attach bekoze 
the Eſtate in the Land was transferred, yet if it attach after- 
wards 'tis well enough, and he who Hath the Poſſeſſion ſhall 
rebut the Demandant without ſewing how he came by the 
JIoiſeflion, | 

Tf a Warranty be to one and his Þeirs without the Mozd 
Aſſigns, the Aſſignee indeed cannot vouch, but he may 3 15. 
rebut; fo2 Rebutter is ſo incident to a Warranty, that a 
Condition not to rebut is void in Law: But tts other- 
wiſe of a Condition not to vouch, fo2 in ſuch Cale you may 
rebut. 

'Tis true, it hath been an Opinfon, that he who claimeth | 
above the CUarranty, if it be not attached, cannot take 
Benefit of it by way of Uoucher oz Rebutter, as if Te- 
nant in Dower maketh a Feoffinent to a Aillain with Mar⸗ 75 | 
ranty, and the Lozd entreth upon him bekoze the Deſcent | 
of the Warranty, the Cillain can never take Advantage 
of this Warranty by wap of Rebutter, becauſe the Lozd's 
Title is paramount the Warranty, and he cometh not under 
his Eſtate to whom the Warranty was made, | 

Ik Land be given to two B2others in Fee, with Warranty 
to the Eldeſt and his Heirs, the Eldeſt dies without Iſſue, 
the Survivo2 ſhall not take Benefit by this Warranty, koz 
the Reaſon afo2cſaid, 

But in the Caſe at Bar the TUarranty being collateral 
and annered to the Land, goes with the Eſtate, and whilſt 
that continues, the Party may vouch oꝛ rebut; ſo here the 
Defendant, though he be only Tenant at ill, fo2 the Eſtate 
is in the Bargainozs and their {Heirs (there being no Exe⸗ 


_— of it either by Livery o; Enrolment) yet he may 
rebut, 


. * — 2 
F CY S . 
2 4 DA * 7 | 


Juſtice 
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Juſtice Atkyns was of the ſame Opinion, that by this col- 
lateral CUarranty the Entry of the Leſſoz of the Plaintiff 
was taken away, koz tis the Nature of a collateral Mar- 

* Jones Rep. ranty to be a Bar; a Right is bound by it; it extin- 


85. 
bo H. 6. 63. 
Bro. Car. 4- 


The Dpinfons of Juſtice Jones and Juſtice Crook in the 
* Cro. Car. Caſe of * Spirt and Bence has occaſioned this Doubt: The 
oy Caſe was ſhoztly thus: Cann being ſeiſed in Fee had Thee 
br. — Sons, Thomas, Francis and Henry, and deviſed Lands to 
FizG. 4, the Two eldeſt in Tall, and to Henry the Meadow called 
15, 20, Kc. Warhay (which was the Land in Mueſtion) but doth not 
*5- 39.3% limit what Eſtate he ſhould have in it; then he adds theſe 
116, 117, Mods, viz. Alſo I will that he ſhall enjoy all Bargains I 
314, = had of J/ebb to him and his Heirs, and for Want of Heirs of 
— = his f Body, to his Son Francis, and that Margaret ſhould have 
208, 873, it for Life. Cann dies, the Meadow was not one of Webb's 
Cinyns 82, Bargains, Thomas had Iſſue Thomas the Lefſo2 of the Plain- 
289, 372, tiff, Henry made a Feoffment in Fee to A. and B. to the Ale 
53253 of himſelf and his TUife, and to the Yeirs of their Two Bo⸗ 


30. 66; * dies, Remainder to his own right Heirs, with Warranty 


754, 142, againſt all Perſons, and died without Iſſue; the Lefſo2 of 
2 Wms. 471, he Plaintiff enters, being his Couſin and Þeir, and of full 
535- Age when Henry died. Jn this Caſe it was held, that if it 
3 Wms. 178. had been found that Margaret had an Eſtate fo2 Life, and 
8 that Henry entred in her Life-time, that it had been then a 
546. Warranty commenced by Diffeiſin, and would not have 
— _. bound a the 2 2 — it — — nn 
Caf. dg. Judges held it no Bar, becauſe the Warranty began with 
Tab. 38, the Feoffment to Ales, and Henry being „ the — * 
e re 4 it returned inſtantly to him, and was extinc as to the Re- 
— — verſion, becauſe that was reveſted in him in Fee, and there- 
122 849. koze they held oe ny — - 33 a vp 72 
'Nawich- 02 Rebutter eing deſtroyed at the ſame Time it wa 
fanding ys created : But Berkly and 2 oma that 
9. quoad the Eſtate of Henry s the Warranty had a 
nc Continuance, and the G2ound of the contrary Opinion 
Life in r might be, becauſe Juſtice Jones lald, there was no ſuch Re- 
Wo (olution, as is mentfoned to be the Fourth in Lincoln Col- 
tends to 00 lege's = yet he affirmeth that very Reſolution fn his own 
pn en ' Reports, fol. 195. 
Webb's Bar- 
gains, There 
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There is a Clauſe in the Statute of Uſes, difficult to be * 7 H. 8. 
underſtood, by which tis ena#ed, That every Off que Uſe © '© 
may take ſuch Advantage of Vouching, 5c. as the Feoffees them- 
ſelves might, ſo that Cæſfuy que Uſe have the Eſtate executed in 
him before the Firſt Day of May 1536. which was a Pear af- 
ter the making that Statute; ſo that the Clauſe ſeems to be 
ercluſive of all others who ſhall come in. afterwards. | 
Anſw. But he ſuppoſed the Jatention of the Law-makers 
to be, That there ſhould be no moze- Conveyances-to Uſes + 
ut becauſe they pꝛeſumed, that at firff Men might not know 
of it, therefo2e, leſt the Parties ſhould be any ways p2eju- 
diced, they gave Liberty till ſuch a Time to vouch oz rebut, 
within which Time they might have ſome Ktiowledge of the 
Statute, and then it was ſuppoſed they would make no nioze 
Limitations to Ces. 4 ne, 22% 
But though they imagined them to be left erpiring, yet 
they revived. Since then the Parliament gave Leave to 
vouch 92 rebut, whilft they could in Reaſon'think there would 
be any Conveyance to Uſes, tis but reaſonable, whilf they 
do continue, that the Parties ſhould rebut, eſpecially ſince 
moſt Conveyances at this Day are made to Ales. 


Windham Juice accozd in omnibus; and fo Judgment was 
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given as afozeſaid. 


Anonymus. 


Ower. The Tenant pleads, That a Leaſe was made. by 
the Þusband fo2 99 Pears, befoze any Title of Dower 
Did accrue, which Leaſe was yet in Being, and ſhews, that 

the Leſſo2 afterwards granted the Reverſion to J. S. and 
died, and that J. S. deviſed to the-Tenant fo? Life. 

The Demandant replies, That the Leſſo2 made a Feoff- 
ment in Fee, abſque hoc, that the Reverſion was granted 
prout, &c. 79 

The Tenant Demurs. 


 Newdigate Serjeant, fo2 the Demandant, argued, That 
28 was not good, to - which he took ſeveral Excep- 
ns. | | 
1. Except. The Tenant by his Plea confeſſeth, That the 
Demandant ought to have Judgment of the Reverſion 
expectant upon the Leaſe fo2 99 Pears, de tertia, but doth not 
ſay, parte. | 
Vox. II. F 2. Except C 


— 
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2. Except. Pete is the Gzant of a Reverſion pleaded, and 
tis not hic in Curia prolat”. | 
_ Then fo2 the Batter, as tis pleaded, tis not good: He 
agreed, ik Dower be bzought againſt Leſſee fo2 Years, he 
may diſcharge himſelf, by pleading the Continuance of his 
Leaſe, during which Time the Oemandant can have no Ere- 
cution; but here the Tenant is no ways concerned in the 
Caſe; tis Littleton's Cafe, None ſhall take Advantage of a 
Releaſe, but he who is Party oz P2ivy, and therefoze the 
Leſſee in this Caſe being Party, might have pleaded this, 
but the Tenant is altogether a Stranger. | 

'Befoze the Statute of Glouceſter, cap. 11. If the Deman- 
dant had recovered in a real Aﬀion againſt the Tenant, the 
Termo? had been bound, becauſe, at the Common Law, no 
Body could falſify the Recovery of a Freehold, but he who 
had a Freehold himſelf; this Statute pzevents that Piſchiek, 
and enats, That the Termor ſhall be received before Judgment, 
to defend the Right of his Term upon the Default of the Tenant; 


and though the Judgment cannot be hindzed thereby, yet Exe⸗ 


* Hob. 316. 
Not for that 
Reaſon, but 

becauſe that 

Court could 

not aſſign 


cution ſhall be ſuſpended during the Term; and therefoze in 
Dyer 263. b. the Lady Arundel bzought Dower againſt the 
Earl of Pembroke, who made Default, and befoze Judgment 
the Termoz p2zays to be received upon this Statute, and 
pleads a Leaſe made by the Þusband after Coverture, which 
was aſſigned to him, and that Dower de tertia parte of the 
Rent of this Leaſe, was aſſigned to the Demandant by the 
Court of Augmentations, which was afterwards confirmed by 
Letters Patents; that ſhe accepted it, and concludes, That 
the Plea of the Tenant was by Colluſion, between him and 
her, to make him loſe his Term: And this was held ill, fo2 
the Reaſon given by my Lo2d * Hobart, That it is abſurd to 
admit Two Perſons to diſpute the Intereſt of a Third Man. 
But whether the Traverſe is good oz not, if the Plea is 
naught, Judgment ought to be given koz the Demandant. 


Jones Serjeant contra: The Fleading is well enough. 


1. The Tenant confefſeth, That the Demandant ought 
have Judgment of the Reverſion de tertia, which is wel 
enough, omitting the Moꝛd [parte] becauſe he claims a 
Third Part of ſuch Tenements; and the Tenant confeſſes 
ſhe ought to have Judgment, which is full enough, if the 


* Wodds de tertia parte were wholly omitted. 


2. Þe agreed, That whoever claims under a Deed, muſt 
ſhew it; but the Tenant, in this Caſe, did not defend _= 
4 | E 
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ſelf by any Title from the Deed, koz the Subſtance of the 
Plea, which ſecured him, was, That a Leaſe of 99 Years 
was in Being, and by his alledging the Deviſe of an Eſtate 
to him fo2 Life, made by the G2antee of the Reverſion, he 
did but allow the Demandant's Writ to be true, which men- 
tions him as Tenant of the Freehold, 

Then fo2 the Matter of the Plea, he ſays it was good, 
and that the Tenant might well plead the Leaſe fo2 Pears. 

By the * Statute of Merton, Damages are given in * z ls 32. 
Dower, where the Pusband died ſeiſed, which he did in this | 
Caſe; but yet no Damages ought to be paid here, but fo2 
the third Part of the Rent, and the third Part of the Rever- 
ſion, and therefoze to acquit Himſelf thereof, he may well 
plead, as here, fo2 which there is a Pꝛecedent in. Hern's - 
Pleader 335. | 

Then he ſaid, That the Traverſe was ill, fo2 the pzincipal 
Point in the Plea which he ought to Have traverſed, was 
the Continuance of the Term; and tis not material who 
granted the Reverſion, oz to whom it was granted; fo? if 
there is a Leaſe in Being, the Demandant cannot have 
Execution. 

The Court were all of Opinion, That the Subſtance of 
the Plea was good, becauſe there was a Paivity in the 
G1antee, and it was fo2 his Benefit to avoid the Deman- 
dant's Seiſin, he being thereby entituled to the Rent, and 
he may plead this Plea to ſave himſelf from Damages given 
by the Statute of Merton : But as to the Traverſe. 


North Chief Juſtice, and Wyndham Juſtice, inclined, That 
the Traverſe was well taken; fo2 if a Diſſeiſo2 pleads the 
like Plea, as here, tis not good, and therefoze when the 

- Tenant alledges a Gzant of the Reverſion, the Demandant 
may well traverſe it, 


But Juſtice Ellis and Atkins were of Opinfon, That the 14: Rym. 
Traverſe was immaterial, fo2 it was the Leaſe and not the“ 
Gant that was traverſable. 

But becauſe it was alledged by the Demandants (who 
offered to refer it to the Counſel on the other Side) that 
this Leaſe ſo pleaded, was an old Yoztgage, long ſince ſa- 
tisfied; it was referred accozdingly. 


* | 
Wilſon 
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Wilſon verſus Drake. 


Prohibition. Prohibition being granted upon the late Statute fo? dif: 
29 © 2- LA poſing of Inteſtates Eſtates: The Defendant demurred, 
Pens Sole and the Caſe was no moze than this: Whether the pusband 
hath Debs being Adminiſtratoꝛ of the CUife's Eſfate, be compellable to 
cat) de make Diftribution amongſt her Kindzed oz not? 

des, the Hub This Caſe was argued by Serjeant Seys fo2 the Defen- 
hare Adm vant, and by Serjeant Jones fo2 the Plaintiff. ' 
niſtration; | 

der he y The Circumſtances of the Caſe were 

make Diſtri- 

— we A Feme Sole had divers Debts owing to her by Specialty, 
*:2& 23 {he marries the Plaintiff and died, (the Bonds being not 
Car. 2. c. 10. put in Suit during the Coverture) the Plaintiff adminiſters, 
N , and her Bꝛother ſues to have a Diſtribution; and it was in⸗ 


&c. ſiſted fo2 him, that a Conſulration ought to go, becauſe the * 
— Raym. Statute extendeth to all Perſons, and therefo2e the Pusband, 


2 Was. 497. though not named, ſhatl make Diſtribution, like the Statute 
3 Wms. 199, de Donis, which only mentions ſome Eſtates Tall; but it has 
200-n. 8g, been held, that there are ſeveral other Eſtates Tail beſides 
161. 130, thoſe particular Inſtances there mentioned. 
396. The Title of this Ac is general, and there is no Pꝛeam⸗ 
- vers; 01. ble to reduce it to Particulars; the ena#ſng and p2oviſional 
Preced. Chan. Clauſe ſpeaks in Thee Places of all Perſons dying Inte⸗ 
oy. ſtate, within which general Wows a Feme Covert, as well 
W. 3. 16, as others, is contained, | 
306, 618, . | 
(Ex pane But on the other Side it was lald, That this Caſe is not 
r. 


inſtanced in that A# which pꝛovides only where the Pugband 
Caf. temp. dies Inteſtate. : 
06152 As to what was objefted, That this At is a general 
246, 33, 64 Pꝛoviſion, and extends in all Caſes of the like Nature, 
— £q- the Title of it alſo being general, for ſettling of - Inteſtates 
98. &. 10g, Eſtates; to that it was ſaid, That befoze the making this 
140, 145- Ad there were many Doubts in thoſe Caſes againſt which 


Fitz-G. 303, 


304, 149, Aa P2oviſion was thereby made, and therefoze it well be- 


205. came the Pꝛudence of that Parlfament to take away all 
——_— - Scruples, and to ſettle thoſe Things which were ſo apt 
z. to be queſtioned: But no Doubt was ever made befo2e 


Stra. 891, this Statute to whom Adminiſtration of the Mike's 
1111, 1118. Eſtate ſhould be committed; fo2 by the Statute of 31 Ed. 3. 
cap. 11. Power was given to the Ozdinary to commit Ad- 

4 miniſtra- 
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miniſtration to the beſt Friend of the Inteſtate; and therefo2e 
it gas been agreed, that the * Þusband,. as being the beſt often 8 
Friend of the Wife, was intituled to the Adminiſtration. Co. car. * 
And 'tis agreed on all Sides, that no Diſtrtbution is to 106. Johns 
be made by an Adminiſtrato2; fo2 if any Suit had been com- % Row. 
menced in the Spiritual Court to that Purpoſe, a Pꝛohibi⸗ 
tion was pꝛeſently granted. Ulhat Need was there to ſettle 
this Matter by Act of Parliament, which was ſo clear befoze ? 
And ''tis the moze unlikely, that the Eſtates of Feme-Co- 
verts ſhould be intended to be diſpoſed by this Act, when tis 
conſidered that all their Eſtates conſiſt only in Things in 
Action, which the Husband might releaſe during the Cover⸗ 
ture (fo2 all the Goods in Poſſeſſion are by Law veſted in 
the Þugsband by the Intermarriage); and therefoze ſuch incon- 
ſiderable Things may be well intended not wozthy the Care 
and Pꝛoviſion of a Parliament. 
Beides, the wusband and Wife are but one Perſon in 
Law, and this Act pꝛovides fo2 the ſettling Inteſfates Eſtates; 
now the Wife cannot be ſaid to die Jnteſtate, when her Pus⸗ 
band (the better Part) ſurvives. 5 
Bekoze the making thoſe Acts of 31 Ed. 3. cap. 11. und 
21 E. 8. cap. 5. the Ozdinarp might have granted Adminiſtra- p 
tion to a Stranger; but now by the firſt of thoſe Laws he is ; 
reſtrained to the next Friend, and by the other to the Widow . 
oꝛ next of Kin; ſo that the Power which he had at the Com- 
mon Law, and which was too often by him abuſed, being 
now reſtrained, Adminiſtration muſt be granted as p2eſcribed 
by this Law, and no equitable Conſtrution can take it from 
the Þusband: Foz how can it be intended that the Parlia- 
ment would take from him that Right which he had by thoſe 
_ Laws, and pzefer the Relations of his Wife befo2e 


But if the Mike ſhall be adjudged an Jnteſfate within 
this Act, then the Pusband muſt loſe all her Eſtate in 
Atﬀion, and he will be then alſo within the Rules of Di⸗ 
ſtribution; ſo that he muſt be at all the Labour and Pains 
of Adminiſtration (which muſt be granted to him) to dekend 
and get in the Eſtate, and receive no Benefit, fo2 he muſt 
only deduit his Expences out of the P2ofits, and diſtribute 
the Overplus. 

be is intituled to the Adminiſtration within the Statute of 
Edw. 3. He is alſo intituled to it within the Clauſe of the 
Statute of H. 8. which enais, That tis to be granted to the 
Wife or next of Kin; and it ſeems very unreaſonable that he 

ſhould have no Polit foz his Labour. | 

V OL, IL 3 Laffly, 


— 
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Laſtly, A Feme Covert can | never be intended to die Inte- 
ſtate within the Meaning of this Ack; fo2 that Clauſe which 
direXs what Bond the D2dinary ſhall take of the Adminiftra- 
to? is very remarkable to this Purpoſe, which p2ovides, That 
if it appear the Deceaſed made any Will, Gc. which a Feme 8 
Covert cannot do without her pusband s Conſent, and there- 2 
foze the is not a Perſon dying Inteſtate within the Intent of 5 
this Law. Curia adviſare vult. 5 
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Naylor verſus Sharpleſs, and others, Coroners of 
an; 5 


\ N Arion on the Cafe was bzought fo2 a Falſe Re- Caſe for a 


turn, fn which the Plaintiff ſets fozth, That upon Med Rep 
a Writ iſſuing out of this Court to the Chancelloz % © 
of the Dutchy of Lancaſter, Pꝛoteſs was directed 

to Sir Cozoners being the Defendants, which was delivered 

to one of them, being then in the P2efence of the Party who 

was to be arreſted, but he did not execute it, and afterwards 

at the Return of the Writ all returned Non eſt inventus. 

This m_ = laid in . _ — Raym. 
pleaded, the came to , and there a Qerdit 33 ; 
fo2 the Plaintiff, 87 Gs 

3. 7» 


Baldwyn Serjeant moved in Arreft of Judgment. -—- 2H 
1. Except. That the Action ought not to be laid in Middle- Mac. 255, 
ſex, but in Lancaſhire, where the 'Tort was committed. 255. 


But as to that, it was anſwered by Serjeant Turner, 
When two Matters, both of which are material and are laid 
in Two Counties, the AFion map be b2ought in either; as 
it Two libel in the Admiralty fo a Contrast made at Land 
in Dorſetſhire, and fo2 which the Plaintiff bzings an Action in 

| London agafnſt one of them, it has been adjudged the Action 
lies in either County. | 

2. Except. The Action will not lie againſt the Six Coꝛo⸗ 
ners, fo2 the Tort was done by one alone. 

As to that it was ſaid, All the Cozoners are but one 
Officer; la if one Sheriff ſuffer an Eſcape, both are 
fable; but in this Caſe ft hav been ill to have bzought 


the 


* 


24 


Paſch. 27 Car. II. in Communi Banco. 


the Action only againſt One, becauſe the G2ound of it is the 
falſe Return, which was made by Sir Co2oners. 

And as to the firſt Exception, there could be no Doubt 
now, ſince after Gerdict tis helped, though the Trial be in 


'a Wong County. 


But the Court ſaid,” that Statute Helps a Miſ-trial in the 
p2oper County, but not where the County is miſtaken; and 
inclined likewiſe that this Acion was well bought againſt 
the Six fo2 this Tozt committed by one Coꝛoner; but if it 
had been fo2 not arreſting the Party, in ſuch, a Caſe it ought 
to have been bzought agatnſt the Cozoner who was pꝛelent 
with the Perſon to be arreſted, fo2 that had been a perſonal 
Tort which could not have been charged upon the reſt. 


Edwards verſus Roberts. 


122 Platntif declares, That the Defendant pꝛomiſen 
to pay him ſo much Money, in Conſideration that he 
would fozbear to fue him, and then he avers that he did ex- 
tunc totaliter abſtinere, &c. Upon Non Aſſumpfit pleaded, a 
Uerdick was found fo2 the Plaintiff, And it was now moved 
by Turner Serjeant in Arreſt of Judgment. 1 

1. Except. The Conſideration intends a total Forbearance, 


and the Averment is, that from the making of the Pꝛomiſe 


he did totally fozbear, but doth not lay hucuſque: Sed non 
allocatur, faz that ſhall be intended. And it was the Opinion 
of the whole Court, that if the Conſideration be (as in this 


- Caſe) wholly to fozbear, the Plaintiff by an Averment that 


from the making the Pꝛomiſe hucuſhue he did fozbear, is 
well entituled to an Action. OE is. 

A like Caſe was this Term, where the Conſideration was 
as befoze, and the Averment was, that he fozboze Seven 
Months; and being moved in Arreſt of Judgment by, Ser- 


jeant Baldwyn becauſe tis not ſaid hucuſque, which implies, 


that after the Seven Months he did not fozbear, it was not- 
withſtanding held good, it being a reaſonable Time; and 
the rather, becauſe if the Action had been bꝛought within the 
Seven Months, and the Plaintiff had averred, that hucuſque 
he fozboze, it had been good enough. Quære. 
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Reed verſus Hatton. 


1 a ſpecial Uerdi# in Ejetment, the Queſtion did ariſe Device pay- 


upon the Conſtruiigg of the Wozds in a Will; The Caſe ins 5/ . 
being this: John Thatcher was ſeiſed in Fee of the Youſes ; Pe. 
in Mueſtion, and did deviſe them to his Son Robert; in Abr. Ed. 177. 
which Will there was this Clauſe, viz. Which Houſes I give nv ym 
to my Son Robert, upon this Condition, That he pay unto his 2, 35, 68. 
Two Siſters Five Pounds a Year, the firſt Payment to begin at Ca. emp. 
the Firſt of the Four moſt uſual Feaſts that ſhall happen akte 
the Death of the Teſtatoz, ſo as the ſaid Feaſt be a Bonth - 
after his Death, with a Clauſe of Entry fo2 Non-payment. 
The Ceſtatoz dies; the Houſes are wo2zth 16 l. per Annum ; 
and whether Robert. the Son ſhall have an Eſtate fo2 Life 


only oz in Fee, was the Mueſtion. 


This was argued by Jones Serjeant fo? the Plaintiff, and 
by Scys Serjeant fo2 the Defendant. 


And fo2 the Plaintiff it was ſaid, That Robert had but E= parte 
an Eſtate fo2 Life: 'Tis true, in moſt Caſes the Mozd Oer 
Paying makes a Fee, where there is no erp2eſs Fee limited, 
but the Difference is, viz. Mhere the Money to be paid is 
a Sum in G2ols, let it be equivalent o2 not to the Ualue of 
the Thing: deviſed, the Deviſee ſhall Have a Fee, though the 
Eſtate be not deviſed to him and his peirs; but if it be an 
Annual Payment out of the Thing deviſed, as in this Caſe, + 
it will not create a Fee without apt Moꝛds, becauſe the De- 
viſee hath no Loſs; and therefoze it hath been held, That if 
a Oeviſe be made to Two Sons, to the Intent that they ſhall 
bear equal Share: towards the Payment of 401, to his Wife 
fo2 Life, the Sons had only an Eſtate fo2 Life, becauſe 'tis 
quali an Annual Rent out of, the P2ofits, and no Sum in 
G2oſs, * Cro. Car. 157.' Broke Abr. tit. Eſtate 78. * Jones 217; 

And * Collier's Cafe was much relied on where this very * 6 co. 16. 


Difference was taken, and allowed that paying 25 l. in Gꝛols 


makes a Fee, but paying 50s. Annum creates only an 
 Eftate fo; Life, T% i 


All Deviſes are intended koz the Benefit ok the Devilee, 
and therekoze where a Sum in G2oſs is deviſed to be paid, 
which is done accozdingly; in ſuch Cafe, if the Deviſee 
ſhould die ſoon after, the Money ſhould be loff, ff he ſhould 
have only an Eſtate fo2 Life, but in the Caſe at Bar, the 
Teſtatoz by a nice Calculation had appointed when the fir 


Vo. II. H Payment 
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Payment ſhould be made, viz. Not ul a Month after his De- 
ceaſe, which hath pꝛevented that e which otherwiſe 
might have happened to the Deviſee,* no ſuch P2ovilion 
had been made. Vide Hob. 65. Green's Caſe. \ 


Ex parte Def. But on the other Side it was ſaid, That Robert had a 
200. 41f. Fee, kor though here is a Sum to be paid Annually, 'tis a 
Bridg. 8. Sum fn Groſs, and Collier's Caſe was alſo relied upon on this 
3 Bulſt. 193. Side. 

It was agreed, where Payment is to be made, by which 

the Deviſee can ſuſtain no Loſs, the Mozd Paying there will 
T. Jones 106. not matze a Fee; but if there be any Poſſibility of a Loſs, 
| there it will create a Fee, which is the expꝛels Reſolution in 
Collier's Caſe. 

pere the Five Pounds is payable Nuarterly, and the s 
Firſt Payment is to be made the nert Muarter after the 1 
Death of the Teſtatoz, ſo as it be a Month after his De⸗ 33 
ceaſe; if then he ſhould die a Month befoze Chriſtmas, the 

- Devilee is to pay the whole Quarterly Payment at Chriſtmas: ' 
Do that if he ſhould die the next Oay after, inſtead of having 
any Benefit, he would loſe by this Deviſe, in caſe it ſhould 
be conſtrued that he had an Eſtate only fo2 Life. 

The Court were of Opinion, that a Legacy o2 Devile is 
always intended fo2 the Benefit of the Party; ſo that tis 
reaſdnable to make ſuch Conſtrufion of the Mill, That he 
may have no Poſſibility of a Loſs. And it hath been reſolved 
where a Deviſe was to A. upon Condition to pay a Sum of 
Money to B. and in caſe of Faſſure that B. may enter; tis 

® 10 Co. 36. ng Condition, but an Erecutozy Deviſe, and that 2 Mary 
Portington's Caſe was denied to be Law in the Reſolution of 
Fry and Porter's Caſe in the King's Bench. 
Judgment. And afterwards in this Term Judgment was given fo? 
the Defendant, Foz if there be a Devile to one upon Con- 
dition to pay a Sum of Monep, if there be a Poſſibility of a 
Loſs, though not very pꝛobable that the Deviſee may be dam⸗ 
nificd, it ſhall be conſtrued a Fee, and ſuch Conſtruffon hath 
been always allowed in Wills, Jf A. deviſe 1001. per An- 
num to B. paying' 2os. 'tis not likely that the Deviſee ſhould 
be damntffied, but tis poſſible he may; and therekoze the Eſtate 
in this Caſe being limited to Robert, and charged with Pay⸗ 
ments ro the Siſters during their Lives, doth plainly p2ove 
the Intent of the Teſtatoz was, that the Deviſee ſhould have 
- — — in Fee-Simple; and Judgment was given acco2- 
nglp. 


* 
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Bridges verſus Bedingfield. 


EBT was bꝛought upon a Bond of Award, and the uit. 
Beach aſſigned was fo2 not delivering of quiet Pol⸗ Thing award- 
ſeſſion to the Plaintiff of Seats in a Church. ed is hindred 
The Defendant craves Oper of the Bond and Condition, 3 c 

which was fo2 Perfo2mance of an Award to be made de Præ- Stranger. 
miſſis vel aliqua Parte inde; and if there ſhould be no Award I. Rum. 
made then fo2 the Perkozmance of an Umpirage, and pleads 34. 48. 
that the Arbitratozs made no Award de Præmiſſis, but the 
Umpire awarded that the Plaintiff ſhould abinde upon all 
Occaſions hold Two Seats quietly and peaceably in ſuch a 

Church, without any Diſturbance made by the Defendant , 

and that on the Firſt Day of November following, the De- 

fendant ſhould delfver up the Seats to the Plaintiff, and that 

each ſhould bear his own Charge ; and by his Plea he farther 

ſets fozth, that the Plaintiff enjoyed the Seats prout till the 

zoth Day of October next following, on which Day the Seats / 
were pulled down without his Knowledge oz Conſent, per 

quod he could not deliver them to the Plaintiff on the ſaid 

Firſt Day of November. 


The Plaintiff demurred, and Serjeant Jones maintafned E rare 
the Demurrer, and ſaid, that the Pleading of nullum fece- * 
runt Arbitrium is not good; fo2 tis ſaid de Præmiſſis only, 
whereas it ſhould have been nec de aliqua Parte inde; fo2 if a 
Bond be to perf8zn an Award of Two Perſons oz either 
of them, it will not be ſufficient to plead that thoſe Two Per⸗ 
ſons made no Award, without adding nec corum aliquis. 

But if an Award be to be made of the Panos of Dale 
and Sale, oz either of them, and the Award is made only 
of Dale, tis well enough. 

2. Except. Viz. The UAmpirage is that the Plaintiff (ould 
hold the Seats abinde, which is fo2 ever; and the Defendant 
pleads that the Plaintiff enjoyeth them till the Thirtieth Day 
of October. 

3. Except. Viz. The Seats were to be delivered to the 
Plaintiff on the Firſt Day of November, and the Defen- 

dant pleads that they were pulled down befoze that Day 
without his P2ivity, which is not a good Plea by way of 
Excuſe, fo2 being bound to deliver the Seats, he is to pꝛe⸗ 
vent what map hinder the Perfozmance of the Condition. 


3 * 
Tis 
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'Tis agreed, That if a Thing be poſlible, and afterwards 
wine 179 by the Ad ok God becomes impoſſible to be done, that will 
be a good Excuſe; as if J pꝛomiſe to deliver a Þozſe at ſuch 
— Dap, n= he dies befoze the Day, J am excuſed, 21 

4. 70. b. 

So if a Scire Fac' be bꝛought againſt the Bail, and they 
plead that befoze the Writ bzought the P2incipal was dead; 

this was held not good upon Demurrer, unleſs he is al- 
ledged to be dead befoze the Capias awarded againſt him. 
Cro. Jac. 97. 

But ik the Aﬀion of a Stranger interpoſe, which 
the Thing impoſſible, that is no Excuſe. 22 E. 4. 27. And 
therefoze tis no Plea fo2 the Bail to ſay, that the Pfincipal 
was arreſted at another Man's Suft and had to Pꝛiſon, fo? 
which Reaſon he could not render him. Cro. Eliz. 815. 

So if J deliver Goods to the Defendant, and in Aion 

Ks of Detinue bꝛought, he pleads they were ſtole; tis no good 
Te 1 Plea; becauſe the Delivery charges him at his Peril, unleſs 
| Cro. E. he undertake to keep them as his own, 4 Co. * Southcot's 
| | Caſe. So if an Eſcape be bzought againſt- a Gaoler, he is 
not excuſed by alledging that Traftozs bzoke the Pꝛiſon. 
Roll. Abr. 1 Part. 808. Et fic de ſimilibus. 


Ex parte Seys Serjeant, contra. As to the firſt Exception, nullum fe- 
cerunt Arbitrium de Præmiſſis is well enough, fo2 that implies 
nec de aliqua inde Parte, eſpectally if the Contrary is not 
ſewn in the Replication, and therefo2e it ſhall never be in- 
tended that an Award was made of ſome Part. 

2. Tis ſaid, he enjoyed the Seas till the Thirtieth of 
October, and then they were taken down, ſo not being in 
Rerum Natura, they could not be enjoyed-longer. 

3- And this is a good Excuſe fo2 not delivering them to 
the Plaintiff on the Firſt Day of November, and ſo a good 
Perfozmance of the Award. Co. Lit. 206. b. 

Tf A. be bound to B. that C. ſhall marry Jane ſuch a Day, 
1 Poſt 201. and B. the Obligee doth marry her himſelf bekoze that Day, 
11 the Obligoz is excuſed; becauſe by his Peans the Condition 
| could not be perfo2med. 
| There is a Difference taken where a Yan is bound to 
WEL - Deliver Things which are in his Cuſtody, and other Things 
| {1 | which are not in his Poſſeſſion; as in the firſt Caſe, to de- 
UF liver my Yozſe o2 Dog, fo2 ſuch J may ſecure in my Sta- 
bd ble from Caſualties: But in this Caſe it is erp2eſly ſaid 

in the Award, that the Property of the Seats was in the 
Mit Plaintiff, and that they were fired in the Church, ſo that 
| | 55 he could not poſſibly ſecure them in his own Houſe, with- 

1 5 2 
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out ſubjeting himſelf to an Aﬀton; and an Award that one 
Man ſhall take the Goods of- another, fs vold. 

But if the Plea is not good, yet ik the Umpirage be 
naught, Judgment is to be given fo2 the Defendant, fo2 the 
Advantage is ſaved to him upon the Demurrer. | 

And as to that, the Ampirage is but of one Side, fo2 the 
Plaintiff is to do nothing, no2 is the Defendant to be acquit- 
ted of all Suits. 

To which it was anſwered by the Plaintiff's Counſel, That 
the Ampirage was of both Sides; fo2 there being Suits de- 
pending, tis awarded that each ſhall bear his own Charges, 
which is a Benefit to the Defendant ; fo2 otherwiſe (ſeeing 
the Right was in the Plaintiff) the Defendant ſhould have 
paid the Plaintiff's Coſts as well 'as his own, fo2 which he 
* now ſue without fozfeiting his Bond. Curia adviſare 
vult. 


Squibb werſus Hole. 


Þ E Plaintiff bzought an Action of "Eſcape, and de: Eſcape. 

I clared, That he pꝛoletuted one J. S. in the Court of Page, 
Ely, upon a Bond made infra ſuriſdictionem of that Court, Proceſs was 
yon which he was taken, and the Defendant ſuffered him to wren Bond, 
E cape. within the 

Upon Not guilty pleaded, the Jury found a ſpecfal Uerdi# Jurididtion 
to this Effeit, viz. That there was ſuch a Bond, upon which nn C 
there was ſuch a P?2oſecutfon, and ſuch an Eſcape as fn the and therefore 
Declaration; bur. they find farther, that this Bond was not 0 Exe. 
made infra Jurisdictionem Curiæ. 


Maynard Serjeant, who argued fo2 the Plaintiff, ſaid, That uu 574- 
this Aalon was commenced in an infertour Court, upon a 15 kaya. 
Bond which the Plaintiff ſets kozth to be infra Juriſditionem 211. 230, | 
Curiz; and that the Defendant was arreſted, and ſuffered to?!“ 34% 
eſcape; and whether (if in truth the Bond was not made 1545,57; 
infra Juriſdictionem) an Aﬀion of Eſcape would lie, o2 whether : .. Gai. 
all the Pꝛoceedings are coram non Judice, was the Doubt. — 2s- 

be took a Difference where an Inkeriour Court hath an 7- 50. 5:. 
Daiginal Jurisdickion of the Cauſe, and hath Conuſance of ic ne- 
ſuch a Suft as is bzought there; fo2 in ſuch Caſes the Pꝛo- Sus. 73, 
ceedings are not Extrajudicial ; but if an Aﬀfon is bzought 255 392. 
where p2operly no Aion doth lie, all the Pꝛateedings there 347, 67. 
are coram non Judice. 639, — 

| | 423. 873, 
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* Poft, 


Crowder and 


Goodwin. 


Judgment. 


* Roll. Abr. 
tit. Eſcape, 


$09. pl. 45. 


At the Common Law, one who had a particular Juril⸗ 


- diftion to hold Pleas within a Liberty, could not hold any 


Plea of a Thing which did ariſe out of the Liberty; fo2 
though it was tranſito2y in its Nature, yet being alledged not 
within His Jurisdidion, it was ill. 2 Inſt. 231. 

But when the Cauſe of Afton ariſes intra Juriſdictionem, 
that gives them Authozity to pzoceed; and therefo2e it would 
be hard that the Judge and @fficer ould be puniſhed by a 
Conſtrution to make all Extrajudictal, when they have no 
poſſible U oy of finding whether in truth the Cauſe did ariſe 
within the * Turisdiffon of the Court oz not: But the Officer 
is bound to obey the Pꝛoceſs of the Court, if it appear (as 
in this Caſe) that they had Conuſance of "it; the Judge is 
likewiſe bound to grant the P2oceſs, otherwiſe he 8 ſubject to 
the Plaintiff's Action fo2 his Refuſal. 

Jn ſome Caſes, The Plaintiff himſelf may not know where 
the Bond was made; as if he be Executoz of the Obligee, 
&c. Beſides, fn this Caſe 'tis ſet fozth, That in the Action 
below, the Dekendant pleaded Non eſt factum, and ſo had ad⸗ 
mitted the Jurisdif#ion, oz at leaſt had waved it; and it would 
be an inſufferable Miſchief, if after all this Labour and Charge 
the Defendant might avoid all again. 


North Chief Juſtice ſaid, That if this Cauſe had been tried 
befoze him, he would have nonlulted the Plaintiff, becauſe he 
had not p2oved the Truth of what he had laid down in his 
Declaration, viz. That the Bond was made infra Jurisdic- 
tionem Curiæ. But as to the Matter as it ſtood upon the 
ſpecial Uerdit, he inclined, that as to the Plaintiff (who 
knew where the Bond was made) all the P2oceedings were 
coram non Judice; but as to the Officer it was otherwiſe, fo2 
the Pleint and P2oceſs would be a good Excuſe fo2 him in 
an Action of falſe Impziſonment. f 


And afterwards by the Opinion of Thee Judges, viz. 
the Chief Juſtice, Windham and Atkyns Juſtices, Judgment 
was given fo2 the Defendant, That this was no Eſcape, 
and that though the Party had admitted the Jurisdiion, 
by his Plea Non eſt factum below, pet that could not give 
the Court any Jurisdiiton, which had not any oziginally 
in the Cauſe; and the Caſe 'of * Richardſon cer/as Bernard 
was cited as an Authozity in Point, where the Plaintiff 
in an Adlon bzought againſt an Officer, declared in Hull, 
upon a Bond made at Hallifax, and had Judgment and 
Execution, 
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Execution, and the Defendant eſcaped: And in an Ackion 
brought fo2 this Eſcape, the Declaration was held il, be⸗ 
catiſe it did not alledge the Bond to be made infra Juriſdic- 
tionem Curiæ. ; 


Ellis Juſtice of a contrary Opinion in omnibus. 


Sams verſus Dangerfield. 


12 Þ E Plaintiff being Collecto: of the Hearth-Monep, | 
brought an Action of Debt upon a Bond againſt his —— 
Sub-Colletoz, conditioned to pay ſuch Sums as he ſhould Comyns 553. 
receive (within 14 Days after Receſpt) at ſuch a Place in {4 Raym. 
the City of Worceſter, as the Plaintiff ſhould appoint. $9, 19.354» 
The Defendant pleads Payment. 863, 1449. 
The Plafntiff aſſigns a Bzeach in Non-payment of ſuch a — — 
Sum received at a Place by him appointed. 2 
The Defendant rejoins that the Plaintiff appointed no 
Place; and the Plaintiff demurred. 


And after Argument fo2 the Plafntiff by Jones Serjeant, 
this was adjudged a Departure, becauſe the Defendant ought 
to have pleaded firſt, That he had pald all but ſuch a Sum, 
fo2 which as -yet the Plaintiff had appointed no Place of 


Payment; and Judgment was given accozdingly. 


Smith verſus Hall. 


N an Acklon brought againſt the Defendant fo2 falſe Im- Falſe Impri- 
priſonment, he juſtified by Girtue of a Latitar, which the ©*=*=* ob 
Plaintiff agreed in his Replication; but farther ſet fo2th, that an Aion on 
after the Arreſt, and before the Return of the CUrit, he tendred the Caſe - | 
ſufficient Bail, which the Defendant refuſed; and Iſſue was *# bor recs. 


joined upon the Tender, which was found foz the Plaintiff, —— 


Newdigate Serjeant, moved in Arreſt ok Judgment: LA. Raym. 

; 425, 722. 

1. Though it was an Offence in the Defendant, who i. L. 4 xx. 
was the Sheriff's Bailiff, to refuſe good Bail when ten- 283. 

died, yet tis not an TCffence within rhe Statute 23 H. 1 

cap. 10. becauſe a Sheriff's Bailiff is not an Officer in- 527, 357. 


tended in that Statute, neither will this Offence make 1 
; him 201; 202. 
Caſ. temp. Mac. 288, Ke. 2 Barnes 84. Sta. 479. 
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* Roll. Abr. 
2 Part 561. 


pl. 9. 


him a Treſpaſſer ab initio, becauſe the Taking was by lawful 
Pꝛoceſs. Cro. Car. 196. * Salmon oerſus Percival. 

The Defendant, as Bafliff to the Sheriff, is not the p20- 
per Officer to take Bail, but the Sheriff himſelf muſt dg it, 
and therefoze an Afton on the Caſe muſt lie againſt the-Bat- 
liff, fo2 not carrying the Party befoze the Sheriff, in ozder 
to put in Bail; but an Aﬀton of falſe Impziſonment will not 


lie. 

2. The Action is laid, Quare vi & armis, &c. in ipſum (the 
Plaintiff) inſultum fecit & ipſum Impriſonavit, & ut Priſonar' 
a tali loco ad talem locum adducebat, & detinuit contra conſue- 
tudinem Angliz, & fine cauſa rationabili per ſpatium trium dierum. 

The Dekendant pleaded quoad venire vi & armis, necnon to- 
tam tranſgreſſionem, præter the Taking and Detaining him 
Thee Days, Non culp. and as to that, he plcaded the La- 
titat, CUarrant and Arreſt, ut ſupra; but the Ucrdi# being 
only againſt the Defendant upon the Second Iſſue, and no- 
thing appearing to be done upon this, and entire Damages 
given; tis fo2 that Reaſon fil. 


North Chief Juſtice : Tf the TUrit and Warrant were good, 
then the refuſing Bail is an Dffence within the Statute of 
23 H. 6. And as tis an Oppꝛeſſion, lo tis an Offence alſo at 
the Common Law; but an Action on the Caſe, and not of 


falſe Impꝛiſonment, lfeth againſt the Officer, fo2 it would be 


Surrender by a 


Diſſeiſor, not 
good. 
1 Mod. 199. 


very unreaſonable, by the Refuſal of Bail, to make the Arreſt 
toztious ab initio. f 

A ſpecial Aﬀton on the Caſe had therefoze been the p2oper 
Remedy againſt the Sheriff, but not againſt the Officer ; fo2 
an Eſcape will not lie againſt him, but it muſt be b2ought 
againſt the Sheriff, 


Keen werſus Kirby. 


N Ejetment, the Leſſo2 of the Plaintiff claimed under a 

Surrender made to him by William Kirby, who had an 
Eſtate in the Land after the Deceaſe of his Father, but en- 
tred during his Life, and thereby became a Diſſeiſoz; and his 
Eſtate being naw turned into a Right, be made the Sur⸗ 
render to the Leſſo2 of the Plaintiff; all which was found by 
ſpecial Uerdſ# at the Trial; and it was adjudged that the 
Surrender was void, | 


4 It 
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It was pꝛetended at the Trial, that the Father, who was 
Tenant fo2 Life, had ſuffered a Common Recovery in the 
Lo2d's Court, and ſo his Effate was foxfeited, fo; which the 
Son might enter, and then his Surrender is good. 

But the Court anſwered, That without a particular Cu- 
ſtom fo2 that Purpoſe, the ſuffering a Recovery would wozk 
no Fozkeiture of the Eſtate ; but if it did, tis the Lo2d and 
none elſe wha can enter: And lo Fudgment Hy given fo2 the 
Defendant. . k 


2 


— 


Duck verſus V incent. a 


EBT upon Bond conditioned to perfozm Covenants, ? Plea to Debt 
one of which was foz Payment of ſo much Money upon be —_ 
making ſuch Aſſurances. Caf. temp. 
The Defendant pleaded he pald the Money ſuch a Day, — 
but doth not mention when the Aſſurance was made, that it La. Rara. 
might appear to the Court the Money was immediately paid 597. 662, 
purſuant to the Condition; and fo2 that Keaſon the Court . 
were all of Opinion that the Plea was not good: And Judg⸗ 


ment was given fo? the Plaintiff upon Demurrer. 


| Smith 7 Shelberry. 


= Aſumbſit, the * declared that he was poſſeſſed of Adumpũt 

a Term of 80 Pears; and it was agreed between him and enk 
the Dekendant, that he Gould aſſign all his Jntereſt therein — 89, 
to the Dekendant, who proinde ſhould pay 250 l. and that he 93 = 
p2omiſed, that in Conſideration that the Plaintiff at his Re- Rer. — 
queſt had likewiſe pꝛomiſed to perfozm all on his Part, that JM 

he would alſo perkozm all on his Part; and then ſets fo2th, £4 664 = _ 
that the Defendant had paid a Guinea in Part of the ſatd , 8 
250l. and that he, viz. the Plaintiff, obtulit ſe to aſſign the 3 Was 65. 
Pꝛemiſſes by Indenture to the Defendant, which was waitten ; = v3, 
and ſealed, and would have delivered it to bim; but he refuſed, : 2 Vern. 222, 
and aſſigns the Beach in Non-payment of the Honey, to — 560, 
which the Ocfendant demurred. - < — 


388. 1 Mod. Caf, in L. & Eq. 42. Caf. temp. W. 3. 214. 455, 460, &c. 503. ar Mae. 
153, 154, 223. n 653. 


And it was ſaid fo2 him by Baldwin Serjeant, That this k. — 
was not a good Dectaration. becauſe the Alignment ought 
to p2ecede the Payment, and that it was not a mutual 
Pyꝛoniſe, neither was the obtulit ſe well ſet fo2th ; but 
this was a Condition precedent on the Plaintiff's Side, 
Vol. II. K | with- 


* 


* 3 
7 


ih. 8 a 
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without the Perfozmance whereof no Action would lie againſt 
the Defendant. Vide 7 Co. Ughtred's Caſe, fol. 10. b. bc⸗ 
cauſe it was apparent by the Plaintiff's own chewing, that 
— mg the Boney was not to be paid till the Aflignment made; fo2 
8 Sera. 569. the Plaintiff is to aſlign, and the Defendant pro inde, which 
2e, 712. js as much as to ſay, pro Aſſignatione, is to pay the Money: 
Like the Caſe in Dyer 76. a. Aſſumpſit againſt the Defendant, 
that he pzomiſed pro 20 Parks to deliver 400 CWeight of .,- 
War to the Plaintiff, the Pꝛonaun Pro makes the Contract 
Conditional. | 


» 


Ex parte But Pemberton, Serjeant fo2 the Plaintiff, held the De- 
Au , Claration good, and that it was a mutual Pzomiſe, and that 
Thorn, the Plaintiff need not aver the Perfozmance, fo2 in ſuch 
8 Caſes each has Remedy againſt the other; and 'tis as rea- 
124, 664, lonable that the Plaintiff ſhould have his Poney befoze he 
968. make the Aflinmment, as that the Defendant ſhould have the 

. Cond. Luw. Term afligned befoze he paid the Money: Ind of that Opi⸗ 


4 252. nion was the Court, only Juſtice Atkins doubted. 


109. 
Ellis Juffice cited a Caſe adjudged in the King's Bench, 
which was as he thought very hard, viz. An Alignment 
1 — was made between A. and B. that A. ſhould raiſe Soldiers, *® 
J. and that B. ſhould tranſpozt them beyond Sea, and recipꝛocal 
| Pꝛomiſes were made fo2 the Perfozmance (as in this Caſe) 
That A. who never ralſed any Soldiers, map yet b2ing 
Lutw. 253. His Aﬀion upon this Pꝛomſſe againſt B. fo2 not tranſpot- 
ing them; which is a far ſtronger Caſe than this at Bar. 
It was agreed here, that the Tender and Refuſal (had 
it been well pleaded) would have amounted to, and have 
been equivalent with a full Perfozmance ; but the Platn- 
tiff hath not done as much as he might, fo2 he ſhould 
have delivered the Indenture to the Defendant's Uſe, and 
then have tendered it: But Judgment was given fo2 the 
Plaintiff. | 


| | 3 | Hays verſus Bickerſtaffe. 


* 


11 5 — 118. FN Covenant brought by the Leſſee, who declared that the 
72 Condirionalby & Leſſoꝛ covenanted with him, that be paying the Rent and 
| che Words performing the Covenants on his Part to be perfozmed, chall 
it 2 quietly enjoy. : 
10 The Byzeach aſſigned was a Diſturbance by the Leſſoz, 
| 11 | who pleavs, That till ſuch a Time the Plaintiff did quietly 
Ig : enjoy the Thing demfſed without Diſturbance ; but 1 
EIN | : | 4 


2 
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he cut down Wood, which was contrary to his Covenant, 
and then and not befo2c he cntred; and fo by the Platn- 
tiff's not perfozming his Covenant, "the Dekendant's Cove- 
nant ceaſes to oblige him; whereunto the Plaintiff de: 16 3 
murred. 
The Queſtlon was, hether the Dekendant's . EY 
was Conditional o2 not? Foz if it amount to a Condition, | 
then his Entry is lawful; but if it be a Covenant, 'tis other- 
wiſe, fo2 then he ought to bing his Acklon. 


pemberton Serjeant fo2 the Plaintiff, That this Cove- Ex pave 
nant is not Conditional, foz the Wozws Paying and Perform- Ve nw ans 
ing ſignify no moze than that he ſhall enjoy, &c. under the ; 
Rents and Covenants, and 'tis a Clanſe uſually inſerted in 
the Covenant for quiet Enjoyment : Indeed the CUo20 Paying 
in ſome Caſes may amount to a Condition; but that is 
where without ſuch Conſtrutfon the Party could have no 
Remedy. 
But here are expꝛeſs Covenants in the Leaſe, and a direct 
Reſervation of the Kent, to which the Party concerned may 
have Recourſe when he hath Occaſion. | 
Y Liberty to take Pot-water, paying ſo many Turns, &c. 
'tis a Condition. + 
The Wozds Paying and Yielding make no Condition, 102 Cook ans i 
was it ever known that fo2 ſuch Wozds the Lefſo2 entred ag. 2.“ | 
 fo2 Non-payment of Bent; and there is no Difference be- Caf temp. | | 
tween theſe Mozds and the Wows Paying and Performing, Mac: 154- 
Bennet's Caſe in B. R. ruled no Condition; Duncomb's Cale, . — 141 
Owen Rep. 54. | 


Barrel Serjeant fo2 the Defendant ſaſd, That the Coe Be part. | 
nant is to be taken as the Parties have agreed; and the | 
Leſſo2 is not. to be ſued if the Leſſee firſt commit the Peach: | 
Modus & Cohventio qualify the general Mozds concerning ; 
quiet Enjoymeilt. h [ 

| 


— : —__ 4 * — — 
92 Se eden 


* 
- FUE _ cr , rr nrnnnm—_—_ 
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The Court took Time to conſider, and afterwards in this 
Term Judgment was given fo2 the Plaintiff, that the Cove- 5.266, 289. 
nant was not Conditional. 


| | | 
Atkins Juſtice doubted, | | | þ 
|; F; 


Simſon 


3. 81, 310, 
0 6 I 


* 
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Simpſon verſus Ellis. 


Ss | YEBT upon Bond by the Plaintiff, who was Chicf Bal. 
Liberty. iff of the Liberty of Pontefract in Yorkthire, but he did 


Caf. temp. W. igt declare as Capital Ballivus, but pet by the whole Court 


it was held good; fo2 otherwiſe the Defendant might have 


3 - 
Cal. temp. Craven Oper, and have it entered in hæc verba, and then have 
Mac. 53: %5» pleaded the Statute of 23 H. 6. that it was taken * colore 


Sta. 942. Officii, but now it ſhall be intended good upon the Oemurrcr 
* Sand. 161. tg the Declaration. | 


Sid. 383. 
Lich 143- 


And Ellis Juſtice ſaſd, That ſo it was lately. reſolved fn 
this Court in the Caſe of one Conqueſt. And Judgment was 
given fo2 the Plaintiff. 


Maſon werſus Stratton, Executor, &c. 


wn pay? 8 EE T upon Bond. The Defendant pleads Two Tudg- 


per Fraudem. ments had againſt his Teſtatoz, and ſets them fozth, 


Prec. Chan. and that he had but 40s. Aﬀets towards Satisfaction. 
188, 534- The Plaſntiff replies, That the Defendant paid but ſo 
— 35» much upon the Firſt Judgment, and fo much upon the Second, 


Vaugh. 103, und yet kept them both on Foot per Fraudem & Covinam. 
104. And the Defendant demurred ſpecfally. | 


16 68. Becauſe the Replication is ſo complicated, that no difint 
62 77 Tſue can be taken upon it; fo2 the Plea ſets fo2th the Jiidg- 


| Compns 20, ments ſeverally, but the Plaintiff puts them both together, 


Roll. Abr. when he alledges them to be kept per Fraudem. 
802. 2 Cro. 626. 1 Wms. 295. 1 Vern. 119, 455, 369, 474. 2 Vern. 62, 299, 300, 325. 


Caſ. temp.W. But on the other Side it was ſaid, that all the Pꝛece⸗ 
3- 153» 154» dents are as in this Caſe, 8 Co. Turner's Caſe 1 32. 9 Co. 


291, 411, 


4, 527. Meriel Traſham's Caſe 108. And ok that Opinion was all the 


— 333. Court, that the Replication was good: And Judgment was 
4 = given fo2 the Plaintiff. 
495, 496. Cal. temp. Talb. 217, &c. 226. Stra. 407, 732- 


Sutheld verſus Baskervil. 


—_— EB T upon Bond fo; Perfozmance of all Covenants, 
22 Payments, &c. In an Indenture of Leaſe, wherein 


a Provo. the Defendant fo2 and in Conſideration of 4001. lent him 
by the Plaintiff, granted the Land to him fo2 99 Pears, 
if G. ſo long lived, p2ovided tif he pay 60 l. per Annum 


Nua- 


— ll. 
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Quarterly, during the Life of G. oz ſhall within Two Years Cro Jac. 281. 


after his Death pay the ſaid 400 l. to the Plaintiff, then the OS 
Indenture to be void, with a Clauſe of KRe-entry fo? Non- Gilb. ba 
payment. | Rep. 4 
The Defendant pleads Perfoxmance. 
The Plaintiff aſſigns fo2z B2each, that 30 l. fo? half a 
Year was not pafd at ſuch a Time during the Life of G. 
The Defendant demurs. 
Foz that the Bzeach was not well aſſigned, becauſe there 
is no Covenant to pay the Money, only by a Clauſe Liberty 
ts given to re-enter upon Non-payment. 
The Court inclined, That this Action would not lie upon 
this Bond, in which there was a Pꝛoviſo and no erp2eſs 
Covenant, and therekoze no Bzeach can he aſſigned. 


Benſon verſus Idle. 


| 1 Querela. The Caſe upon Oemurrer was, That Etoppe! not 
befoze the King's Reſtauration, the now Defendant gap 
bzought an Action of Treſpaſs againſt the Plaintiff fo2 taking y..@ © 
his Cloth, who then pleaded that he was a Soldier, and Fi G. 89, 
compelled by his Fellow Soldiers, who thzeatned to pang 12 
him as high as the Bells in the Belfry if he refuſed: To 2% i551, 
this the Plaintiff then replied, de Injurid fſuz propria, &c. 1054. 
Ano it was found fo2 him, and an Elegit was b2ought, and 
the now Plaintiff's Lands extended. 

Then comes the Ack ok Tndempnity, which pardons all * 12 Car. 2. 
Acts of Þoſtiliry done in the Times of Rebellion, and krom **: 
thencefo2th diſcharges Perſonal Adions fo2 oz by Reaſon of 
any Treſpaſs committed in the Mars, and all Judgments 
and Executions thereon bekoze the firſt Day of May 1658. 
but doth not reſtoze the Party to any Sums of Money, 
mean Pꝛoſits 02 Goods taken away by Uertue of ſuch Execu⸗ 
tion, 02 direct the Party to give any Account koz the lame; 
which Act made by the Convention, was confirmed by 13 Car. 

2. CAP. 7. 

And upon theſe two Aﬀ#s ok Parliament, the Plaintiff 
(expꝛelly averring in his Writ, That the fozmer Recovery 
againſt him was fo2 an At of Poſtility) now bꝛought this 
Audita Querela. 

The Defendant pleads the founer Uerdii by way of Eſtop- 
pel, and concludes with a Traverſe, abſque hoc, that the 
Taking of his Goods was an At of Poſtility. 


Vol. II. L This 
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Hob. 207. 


This was argued by Holloway Serjeant fo2 the Plaintiff, 
and by Jones Serjeant fo2 the Defendant, who chiefly inſiſted, 
That the Defendant having pleaded the Subſtance of this 
Matter befoze, and being found againſt him, that he being 
now Plaintiff could not aver any Thing agatnſt that Reco2d. 

But the Court were all of Opinion, that Judgment ſhould 


be given fo2 the Plaintiff; fo2 his Remedy was very p2oper 


upon the Convention, and without the Statute of Confir- 
mation. And here is no Eſtoppel in the Caſe; fo2 whether 
this was an Ack of poſtility oz not, is not material; neither 
was it oz could it be an Jſſtie upon the kozmer Trial, be- 
cauſe all the Matter then in Queſtion was concerning the 
Treſpaſs, which though found againſt the now Plaintiff, yet 
it might be an At of Poſtility; but if it were an Eſtoppel, tis 
—7 well pleaded with a Traverſe, and the Court hath ſet it 


DE 
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DE 
Termino Sanctæ Trin. 


Anno 27 Car. II. in Communi Banco. 


* 


Mayor and Commonalty of London verſus Gatford. 


N an action of Debt brought by the Plaintitfs, fo2 a Confradtion 
Fine of 131. 6s. 8 d. ſet upon the Defendant by the 7 in 48 ot 
Steward of the Boꝛough of Southwark, foz that he te-; Wan. 431, 
fuſed to take the Dath and ſerve as a Scavenger in the 191. 
= ſaid Bozough, though duly elefted accozding to Cuſtom 
there; and upon Nil debet pleaded, the Jury found a ſpecial 
Gerdi: The Subſtance of which was, Viz. 

They find the Ack of 14 Car. cap. 2. And the Pzoviſo 
therein, which governed this Caſe, viz. That all Streets and 
Lanes in London, Weſtminſter, and the Liberties thereof, ſhall 
be paved as they have always uſed to be. 

Then follows another Clauſe, by which it is enazed, That 
Scavengers ſhall be choſen in the City of London, and the Li- | 
berties thereof, according to the Ancient Uſage and Cuſtom; ſa 
likewiſe in the City of Weſtminſter; but nothing is therein 
mentioned of Southwark. And in all other Places, a new 
Foꝛm of chooſing is pꝛeſcribed; 

Viz. In the other Pariſhes, the Conſtables, Church-wardens, 
Cc. ſhall meet in the Eaſter-Week, and chooſe Two Scavengers 
in every, reſpective Pariſh; ſo that the Intent of the Act muſt 
be (though Southwark is not named) that till Scavengers ſhall 
be choſen there as fozmerly; becauſe London and the Liber- 
ties thereof are to follow their Ancient Cuſfom in the 
Choice of this Officer : And Southwark is within the City 
Liberties. 

But whether the Cuſtom of chooſing ok him was not taken 
away by this Statute, and ſo the Fine not well aſſeſſed, was 
the Queſtion. 

2 Bald» 
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-Ex parte 


Quer'. 


* Hob. 173. 


Dver 341. 


Hob. 17. 


* Eliz. 


x Inſt. Se. 
500. 
2 Inſt. 68. 


Baldwyn fo2 the Plaintiffs argued, That admitting in 
Southwark a Scavenger may be choſen, accozding to the new 
Fon preſcribed in the At; yet this Statute was only in the 
* Affirmative, and did not thereby take away the Cuſtom of 
Chooſing him at the Lect. | 

Like the Caſe in Dyer 50. An At that the youngeſt Son 
ſhall have an Appeal of the Death of his Father; pet that 
doth not erclude the Eldeſt, becauſe tis the Common Law, 
and there are no Mozds to reſtrain him. 

In the 11 Co. 63. Doito2 Foſter's Caſe: By the Statute 
of 35 Eliz. againſt Recuſants, which gives the Penalty of 
201. per Month againſt the Offender, the 12 d. fo2 the Ne- 
gle of every Sunday, given by a fozmer * Statute, is not 
taken away. | | | 

But where there is a Negative Clauſe in ah Ac of Par: 
liament, the Law is otherwiſe: As an Ack that the Sel⸗ 
lions of the Peace ſhall be kept at Beaumarris tantum, & 
non alibi infra Com", &c. and, the Juſtices kept it at another 
Place, and ſeveral. were indited befoze them at that Time; 
but the Juſtices were fined, and all their Pꝛoceedings held 
8 non Judice, by Reaſon of the Negative Pꝛohibttion. 

yer 135. | 

By the Statute of Magna Charta, cap. 34. a Woman ſhall 
bring no Appeal but fo2 the Death of her Þusband, which 
ſhe might at Common Law befoze the making of this Sta- 
tute; if therefo2e ſhe is Heir to her Father, the Appeal which 
ſhe might have brought fo2 his Death by theſe Negative 
Woꝛds is taken away. | 


Barrel fo2 the Defendant : Though this Law be fn the 
Affirmative, yet ſince it doth not pꝛejudice any Perſon, net- 
ther can it be injurious, if Scavengers are choſen as direſted 
by the Act, it ſhall be taken as a Negative Clauſe : And-fo2 


this, many Inſtances may be given; as the Statute fo2 de- 


viſing Part of the Teſtatoz's Land, doth not take away the 
Cuſtom to deviſe the whole, fo2 that would be an apparent 
Prejudice to the Parties; but not ſo in this Caſe, where 


tis not found that the Loꝛd of the Manoz ſiftains any 


Loſs, fo2 he is to have nothing when a Scavenger is choſen 
in the Leet; noz are the Inhabitants p2ejudiced, fo2 by this 
—— Chooſing their Streets ſhall be kept as clean as 
ekoze. / 

The Fomn here eſtabliſhed doth not conſiſt with the Cu- 
ſtom, and ſo hath the Effect of a Megative Clauſe. Hob. 298. 

Jt appears by the Scope of the AF, That the Intent of 
the Parliament was to take away thoſe old Cuſtoms of 


Chooſing, 


. — r 


* 


K 
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Chooſing, becauſe the Cuſtoms are erp2eſly ſaved in Loodon 
— Weſtminſter; but in all other Places a nem Map is ap- 
pointed. 

The Pavement of the Streets in Southw-ark thall be ag be- 
foe; but that Clauſe goes no farther, and therekoze con- 
cerns not the Caſe of a Scavenger, whole Duty is not to 
pave, but cleanſe the Streets. 

And the (Uo2ds, viz. Liberties of the City of London, will. 
not help, becauſe Southwark is not compechended undet them 
in that Clauſe, no moze than are the Lands which they have 


in Yorkſhire; fo2 the Wozd Liberties */ there, is taken foz Li- * renn 48. 


mits, and can admit of no other Conſtruckion. 


Laſfly, That the Plaintiff cannot have Judgment, becauſe Fiz G. 5. 


he hath not alledged the Cuſtom to be, That the Steward 55 
may fine in Caſe of the Refuſal to take the Dath, &c. and 
Cuſtoms are to be taken ſtrily, ee 


The Chief Juſtice and Juſtice Atkins ſaid, 
Scavengers are under the Power of. the Court: 
N br cd in caſe of Refuſal may be lined, as well as an 

C- 

But this At of Parliament having taken Notice, That 
there were Scavengers befoze that Time, and Southwark being 
therein named as diſtin from the Liberties of London; fo2 
'tis pzovided, That Weſtminſter, London, and the Liberties 
thereof, and Southwark, are to have the Streets paved, as 
befoze, which doth not belong to the Office of a Scavenger; 


and ſo that-Clauſe in the AX concerns not this Caſe.. 


But where it enads, That in Landon and Weſtminſter, Sca- 
vengers ſhall be choſen as, before; but in all other Places ap- 


points a new May: This is as much as if he had ſain, 


That. Scavengers. ſhall be choſen in every Place as by the 
At pzeſcribed,. and no other way, except in London and 
Weſtminſter; and fo great is the Inconſiſtency between the 
Cuſtom and the Ack, that they cannot ſtand both together: 
Eqerelagh, though the Ac is but Tempozary, the. Cuſtom 
is ſuſpended; and though it may be ſome Damage to the 


Lozd to make ſuch Conſtruffon, yet that will not alter the | 


Cale, foz Law-makers are p2zeſumed to have Reſpeft to the 
Publick Good moze than to any pzivate Man's Pꝛoſit; and 

the Lozd may be ſaid, in this Caſe to have diſpenſed with 
oe being a Party to the Ac, and conſenting. 


But Wyndham and Ellis Juſtices, inclined, That the Cu- 
10 e, becauſe n At was in the _ 
OL ; e 


hat 'tis wa e 
et by Cu- 1224. 2 


* 
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tive; and ; therefore they would not conftrue it to o thke any" 
a Pan's Right and Intereſt, oꝛ a Cuftom te he hath a 
Benefit, as the Lo2d of the Mano? had in this Cate, who 
is p ced by the Loſs of his Fees; and the Intent of the 
Statute ſeemed to them to be, That Scavengers ſhould be 
choſen where none were befo2e, "but not to take away Cu⸗ 
ſtoms fox chuſing of them: But another Argument was de- 
red by Serjeant Howel, the Recozder of London. 


| Rozal verſus Lampen. 


Variance in ſpiracy. Rozal declares, That a Replevin was 
— 2 brought againſt him and others, and that the Defen- 
Caf. temp. Dant Lampen appeared fo2 him without any Warrant, and 
Mac. 210.. àbowed in his Name, and ſuffered Judgment to paſs againft 
him, and that 221. 10s. Damages were recovered againſt 
him at ſuch a Place. 
Lampen pleads a Recovery in a foꝛmer Adion bought by 
= now-Plaintiff, the Recoid of which being recited in 
lea, appears to be the ſame with this; but only here t 
ace is mentioned where the Damages were recovered, 
hich was omitted in the fozmer Action, to which Lampen 
had pleaded a Reteiner, by one of the then Defendants in 
Replevin, and upon a Demurrer had Judgment. But the 
Truth of the Caſe was, That Judgment was not then given 
fo2 him that his Plea was good; fo2 the Court were all ok 
Dpinton, that it was naught; but becauſe the Declaration 
was not good, fo2 want of mentioning the Plate where the 
HP were recovered, which the Plaintiff had menden 
now. 
The Plaintiff demutred again; becauſe of this Gerti 
between the Cwo Ations upon the Defendant! 8 own tewing. 


Ex parte Sir Robert Shaſtoc fo2 the Plaintiff, bullet; E a & 
Quer'. covery in an Action is no Bar rt there 18 a "(tant 


par 224 o Clartance, as here there is; aud that ſo it has deen a! 
— Fang — judged in the Caſe of Leach and b Tete . nl, Abr. BY 
— Der lit. B. pl. 1. where the Plaintiff — 


Defendant's Requeff, having promt 5 Ho 17 15 yg 
kendant' s Daughter, he p2omiſed to 'pay *him 1008}; 
Upon Non Aſſumpſit pleaded, Judgment was given - fo? 
* Defendant. And the Plaintiff brought another Aﬀfon kö 
the ſame Sum, and then lafd the zomiſe to pap 10091. 
cum inde requiſitus eflet; and it was e nf the e fog, 
mer Judgment was no Bar to te tek laft 8 3 

4 — ere 


— nn — 
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there e was a Haterlal Difference be between the Two p; * 
One being laid without Requeſt,” and ſo the . was t 
be paid in a convenient Time; and in the laſt, the Requeff 
is made Part of the Pꝛomiſe, and muſt be ſpecially alevged, 2 
with the Time and Place where it was made. 
So in/this-Caſs, the Plaintiff had not declared Right in 
his firſt Aiton, which he had amended now, and therefoze 
the fozmer Judgment ſhall be no Bar to him. | 
Jn Robinſon's Caſe there was a Biftake in the Mit, vis . 
A Formedon in Remainder, for that in Reverter, and held no 
Bar; (ſo by a Parity of Reaſon there ſhall de no Bar here, 7 
becauſe the Firſt Declaration was miffaken, and it was Vis Stat 3 H. . 
tium Clerici. Vide 2 Cro. 284. Level verfus Hall. 50. T6609 63-Gp6.ge6. 


Barton, Serjeant, contra. This is no new Axon, fox the f 
Gꝛound of it is, not where the Damages were done, oz re- 
covered, but the Appearing without a Warrant ; and (o 
having pleaded a Reteiner and han Judgment, and now plead 
ing that Jud — to this Aﬀion, and averring it was fo? 
one and the ſame Thing, tis a good Bar which the ale: 
tiff by bis Demurrer bath confeſſed. |  Adjornatr. | 


WT | 
„ 


Milward verſus. ug. _ 


Pins Aſumpſit ko; 501. and quantum meruit, | the — 
fendant confeſſes both; but pleads, Chat after the = — 
miſe made, and beroze the Adlon bzoright, they came 
Accompt concerning divers Sums of Money, and that Wy 
was feund in Arreat to the Plaintiff py eupon 
Conſideration the Defendant pꝛomiſed to ts pop. him the 
308. the Plaintiff likewiſe'promiled to releaſe and acc . 

Defendant'of all Demands. es.. 1 ſat ont 
Ehe Plalntif deittyrked. | We 5 1 5 4 163, e 8 0 202, 
ane 1 03 on 42 1. 7871 . 


Says; Serjeant, argiith foy A See ee S. 
Pꝛomite may be diſcharged by another y Rs + AI. - 
cannot, (as in this Caſe) where a Fa yas 1 0. a 235, 664, 
certain by the Indebitatus; beſides, this Pleas in Nature of sse. 


an Accozd, whith eallnot be good without an Aberment of zz. 4 


Satiskadion given. Broke Accom 


Reither is it That the Pater pꝛomited in Confi- 
deration that 5 Been a ad Inſtantiam of . We wu | 


p20miſev. 


But 
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Er pere But it was anſwered by Serjeant Hopkins, and admitted 
Pe” 200. tu be true, That where a Matter is pleaded by way of Ac- 
Id. Raym. COD, it muſt be averred to be executed in all Points; but 
122, 665 that was not the pꝛeſent Caſe. | 
968. The Defendant - hath pleaded, That he and the Plaintiff 
- ey hav accounted together, and ſo the Contract is gone by the 
3. 214. ccom t. | | | | 
#3. 2. That he was diſcharged of the Contrait by Parol, both 
: which the Plaintiff had now admitted by his Demurrer. 
574.81 And it will not be denied that a Parol Diſcharge of an 
Aſſumpſit is good; as if A. pꝛomiſes to perfozm (ſuch a Uoy: 
age within a Time limited, and the Bzeach aſſigned was; 
that he did not go the Uoyage: The Defendant pleads, 
That the Plaintiff exoneravit eum, and upon Demurrer it 
was held good. 22 Ed. 4. 40. 3 Hl. 6. 37. FIN 
Odject. If it be objeted, That tis no Conſideration to 
pay a juſt Debt; fo2 if- 308. were due, of Right it ought to 
be pald, and that can be no Reaſon upon which to ground a 
Res 'Tis a good Conſideration. to pay Money on the 
Day which the Party is bound to upon Bond, becauſe it is 
paid without Suit o2 Trouble, which might be otherwiſe a 
Loſs to the Plaintiff. 
But in this Caſe here is an expꝛeſs Agreement, and befoze 
there was only a Contra in Law. Cro. Car. 8. Flight ver- 
ſus Craſden. | 


I | Caria. North, Chief Juſtice. It has been always taken, that 

1. füt there be an Aſſumpft to do a Thing, and there is no 
» -.' Preach ok the Pꝛomiſe, that it may be diſcharged by Parol; 

but tt it be once bꝛoken, then it cannot be diſcharged without 

Beleaſe in a Writing. z... 2 

An ſis Caſe there are we Demands. in-the Declaration, 

to which the Defendant pleads an Accompt ftated, ſo that 

i the Plaintiff can never after have 4 to the firſt Con- 
"py --- -* trait which is thereby merged in the Accompt. Ik A. ſells 
1 6 N We Þozſe-to B. fo2 10 l. and there being divers other Deal- 
1 ings between them; ik they come ta an accompt upon the 
Wu _ © Whole, and B. is found: in Arrear 51. A. muſt bzing his in- 
We mul Compuralſet, for he can never recover upon an Indebira- 

| _--- vs-Aſſumpſit; and of the ſame Opinion were the other \thzee 
Jaulttices: And though it was not ſaid ad Inſtantiam of” the 
4 that he pꝛomiſed, pet it was adtunc & ibidem, and 

do ſhould be intended that the Dekendant made the Pꝛomile 

1 at the Inſtance of the Plaintiff, and ſo Judgment was given 
17 foz the Defendant. | | 


Daws 
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Daus verſus Sir Paul Pindar. 
Dvenant to pay a Sum of Boney within a Year after Barkadves, 


one Nokes ſhall be admitted to the Office of Secretary cer go. 
to the Governour ok Barbadoes. Laws of Tax- 


The Defendant pleads, That the Governour of Barbadoes 4% ſo chat 


and the Council there have Power of Pꝛobate of Wills, and 5g © 


G2anting of Adminiſtration ; that the Secretary belongs, and ces extends 
is an Officer to the ſald Governour and Council as Regiſter, © i? 
and is concerned about the regiſtring the ſaid Wills, and ſg 
his Office concerns the Adminiſtration of Juſtice; and then 
ſets kozth, that this Covenant, upon which the Plaintiff 
bzought his Action, was entred into upon a cozrupt Agree- 
ment, and fo2 that Reaſon void. | 

The Plaintiff replies, Proteſtando, that this Office con- 
cerned not the Adminiſtration of Juſtice; and proteſtando, 
that here was no cozrupt Agreement; pro placito he faith, 
that Barbadocs is extra quatuor Maria, and was always out 
of the Allegiance and Power of the-Rings of England, till / 
King Charles the Firſt reduced that Tfland to his Obedience, /. 
which is now governed by Laws made by him, and not by | 
the Laws of England. 

The Defendant rejofns, Proteſtando that this Jfland was 
governed by the Laws of England long befoze the Reign of 
King Charles the Firſt, and conkeſſes it to be extra quatuor- 
Maria, but pleads that befoze King Charles had that Jfland, 
King James was ſeiſed thereof, and died ſuch a Day ſo ſeiſed; 
after whoſe Death it deſcended to King Charles the Firſt, as 
his Son and peir; and that he being ſo ſeiſed, 2 Juli, in 
the Third Pear of his Keign, granted it under the G2eat 
Seal of England to the Earl of Carliſle and his Heirs at 
ſich a Rent, -abſque hoc that King Charles the Firſt acquire 
this Ifland by Conqueſt. - 


Baldwyn, -Serjeant, demurred, fo2 that the Traverſe is 3 
ill; fo2 the moſt materlal Thing in the Pleadings was, * 
Whether Barbadoes was governed by the Laws of es 
oz by particular Laws, of their own? And if not governed by 
the Laws of England, then the Statute made 5 E. 6. cap. 16. 
concerning the Sale of Offices, doth not extend to this Place. 

He ſaid, that it was but lately acquired, and was not go 
verned by the Laws of England ; that it was firſt found out 
in Ring James his Reign, which was long after the making 
of that Statute, and therefoze could not extend to it, 

Vor. Il. N The 
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The Statute of 1 Ed. 6. cap. 7. Enats, That no Writ ſhall 
abate if tha Defendant (pending the Action) be created a Duke 
or Earl, &c. And it has been doubted whether this Ac er- 
tended to a Baronet, being a Dignity created after the Mak⸗ 
ing thereof, Sir Simon Bennet's Caſe. Cro. Car. 104. 

Statutes of England extend no mo2e to Barbadoes than to 
Scotland 02 Virginia, New England, Jfles of Jerſey and Gern- 
ſey: 'Tis true, an Appeal lies from thoſe Jflands to the 
King. in Council here, but that is by Conſtitutions of their 
own. Mo Statute did extend to Ireland till Poyning's Law, 
no2 now unleſs named. In Barbadoes they have Laws diffe⸗ 
rent front ours, as, 'That a Dced ſhall bind a Feme-Covert, 
and many others. 11 | 


Seys, Serjeant, contra. He agreed that the Traverſe was 
ill, and therefoze did not endeavour to maintain it, but ſaid 
there was a Departure between the Declaration and the Re⸗ 
plication ; fo2 in the Declaration the Plaintiff ſets fozth, that 
Nokes was admitted Secretary apud Inſulam de Barbadoes, 
. in Parochia Sancti Martini in Campis; and in the Replica- 
tion he ſets koꝛth, that this Ille was not in England, which 
is in the Nature of a Departure; as Debt ſur obligat' 1 Maii, 
the Defenvant pleads a Releaſe 3 Maii; the Plaintiff replies 
primo deliberat' 4 Maii; tis a Departure; fo2 he ſhould have 


ſet kozth that the Bond was 4 Mai primo deliberat, Quære. 


Bro. Departure 14. 


So in a Quare Impedit, the Biſhop pleaded that he. claimed 
nothing. but as Oꝛzdinary. The Plaintiff replies, Quod tali 
Die & Anno he preſented his Clerk, and the Biſhop refuſed 
him; the Biſhop rejoins, that at the ſame Day another p2e- 
ſented his Clerk, ſo that the Church became litigious; and 
the Plaintiff ſur-rejoins, That after that Time the Church 
was litigious he again pꝛeſented, and his Clerk was refuſed , 
this was a Departure. Bro. Departure. 

So likewiſe as to the Place, The Tenant pleads a Re- 
leaſe at C. The Demandant ſaith, That he was in Pꝛiſon 
at D. and ſo would avoid the Releaſe as given by Dureſs; and 
the Tenant ſaith, That he gave it at L. after he was dil⸗ 
charged and at large. 40 E. 3. Bro. 32. 1H. 6. z. 

The Plaintiff might have laid that Nokes was admitted 
here in England, without ſhewing it was at Barbadoes; fo2 
the Szant of the Office of Secretary might be made to him 
here under the G2eat Seal of England, as well as a Gant 
of Adminiſtration may be made by the-O2dinary out of his 
Dioceſe. 

2. Except. Viz. By the Demurrer to the Rejoinder; the 
Plaintiff yath confeſſed his Replication to be falſe fn an- 


3 . other 


5 


4 
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other Reſpet, fo2 by that he hath owned it: The Defendant 
hath pleaded that King James was ſeiſed of this Jfland, and 
that it deſcended to King Charles, &c. and ſo is a P2ovince 
of England; whereas befoze he had only alledged that it was 
reduced in the Time of King Charles, his Son, and ſo he 
hath falſified his own Replication. _ #1464 

And beſides, this is within the Statute of 5 Ed. 6. fo? the 
Defendant ſaith, that the Plaintiff hath admitted Barbadoes 
to be a P2ovince of England; and it doth not appear that 
ever there was a Pꝛinte there, oz any other Perſon who had 
Dominion, except the King and his Pꝛedeceſſozs; and then 
the Caſe will be no moze than if the Ring of England take 
Poſſeſſion of an Jfland, where befoze there was vacua Poſſeſſio, 
by — 21 ſhall it be governed? Cettainly by the Laws 
of England. Ag 4 

This Jfland was granted to the Earl of Carliſle and his 
beirs, under a Rent payable at the Exchequer, fog which 
Proceſs might iſſue, and it deſcends to the Heirs of the 
Earl at the Common Law. And ik it be objeed, That 
they have a Book of Conſtitutions in Barbadoes, that is 
eaſily anſwered, fo2 tis no Recozd, neither can the Judges 
take any Notice of it. a 

'Tis reafonable that ſo good a Law as was. inſtituted by 
this Statute of Ed. 6. ſhould have an ertenſive Conſtrufton, 
and that it ſhould be interpzeted to ertend as well to thoſe 
Plantations as to England; fo2 it another Tfland ſhould be 
now diſcovered, it muſt be ſubjeft to the Law of England. 
Curia advifare vult. 5 


Lever verſus Hoſier. 


1 was a ſpecial: Gerdick in Eje#ment. The Cate up⸗ Recovery ſuf. 
on the Pleadings was, viz. Sir Samuel Jones bring {4 of Lands 
Tenant in Tail of Lands in Shrewsbury and Cotton, being padeck Land. 
within thr Liberties of Shrewsbury, ſuffers a Common Reco- in a Vill di. 
very of all his Lands lying within the ' Liberties of Shrews- —— 
bury; and whether the Lands in Cotton, which is a diſtinck 514 Hop. 


Cill, though within the Liberties, ſhall paſs, was the Queſtion. . 


And it was argued by Serjeant Jones, that they ſhould not — 2 
paſs; fo2 though Lands would paſs ſo by a Fine, becauſe it 
was the Agreement of the Parties; pet in a Recovery tis 
otherwiſe, becauſe mo2e-Certainty is required thezein. 

But in Fines no ſuch Certainty is required, and there- 
koze a Fine de Tenementis in Golden-Lane hath been held 
good, tho' neither Utll, Pariſh oz Hamlet, is „* 

ut 


- 


= I" * — 
2 — — mur «. 


— — — — . 


——— ͤ — 


+ — 


: — — — — Ss... — - — - [A w@io 
be IE. wv 405 Seu Fade abt 1 * 
A * % 
* 


— — * 
* 


48 Trin. 27 Car. II. in Communi Banco. 


- Cro. El. 693, But there being a Gill called Walton in the Pariſh of 


ec 574 Street, and a Fine being levied of Land in Street, the Lands 

Ouoway, inn Walton did not paſs, unleſs Walton had been an Hamlet 

redes. of Street, and the Fine had been levied of Lands in the Pa⸗ 
riſh of Street. N 4 

And the Reaſon of this Difference is, becauſe in Fincs 
there are Covenants, which, though they are Real in re- 
ſpet of the Land, yet tis but a Perſonal Aﬀfon, in which 
the Land is not demanded ex directo; but in a Recovery 
greater Pꝛetiſeneſs is required, that being a Præcipe quod 
reddat where the Land it ſelf is demanded, and the Defen- 
dant muſt make Anſwer to it. Cro. Jac. 574. 5 Co. 40. Dor- 
mer's Caſe. | 

The Tod * Liberty. pꝛoperly ſignifies a Right, Puvllege, 
02 Franchiſe, but impꝛoperly the Ertent of a Place. Hill. 
22 & 23 Car. 2. Rot. 225. B. R. Waldron's Caſe, Hutton 106. 
Baker and Johnſon's Caſe. . 

Liberties in Judgment of Law are Incozpozeal, and there- 
foze tis abſurd to ſap, that Lands which are Cozporeal ſhall 
be therein contained. 8 

They are not Permanent, having their Exiſtence by the 
King's Letters Patents, and may be deſtroyed by Ai of Par- 
liament; they may alſo be ertinguiſh'd, abzidged oz increaſed, 


Antea 41. 


'* Raſt, Ent. and a Venire Fac' of a * Liberty o2. Franchiſe is not good; 


- tis an equivocal Mozd, and of no Signification that is plain, 
and therefoze is not to be uſed in real TUrits. Raſt. Entr. 
382. 

There is no Præcipe in the Regiſter to recover Lands 
within a Liberty, neither is there any Authozity in all the 
. Law-Books fo2 ſuch a Recoverp; and therefo2e if ſuch a 
Thing ſhould be allowed, many Jnconvenfences would fol- 
low; fo2 a good Tenant to the Præcipe would be wanting, 

and the Intent of the Parties could not ſupply that. 


But Barton, Serjeant, ſaid, That this Recovety would 
paſs the Lands in Cotton; fo2 as to that Purpoſe, there was 
_—_ Difference between a Fine and a Recovery; they are both 
2 Rell. Abr. hecome Common Affurances, and are to be guided by the 
Godb. 440. Agreement of the Parties. Cro. Car. 270, 276. 
'Tis true, a Fine map be good of Lands in an Hamlet, 
Lieu Conus 02 Pariſh, 1 H. 5. 9. Cro. Eliz. 692. Jones 301. 
* Godb. 440. Cro. Jac. 574. Monk cerſits Butler. Pet in a Scire Fac' to 
* have Erecution of ſuch Fine, the Uill muſt be therein men ⸗ 
tioned. Bro. Brief. 142. 
The Demand muſt be of Lands in a Gill, Hamlet, oz at 
fartheſt in a Pariſh, Cro. Jac. 574. | __ 
2 | n 
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And ok that Opinion was the whole Court (abſente Ellis) 

who was alſo of the ſame Opinion at the Argument; and ac- 
coꝛdingly in Michaelmas Term following Judgment. was given, 
that by this Recovery the Lands in Cotton Did well paſs. 


And North Chief Juſtice denied the Caſe in Hutton 106. to roles. 
be Law, where tis ſaid, A common Recovery of Lands in a 
Licu Conus fs not good; and ſai, That it had been long 
diſputed whether a Fine of Lands in a Lieu Conus was good; 
and in King James his Time the Law was ſettled in that 
Point, that it was good, and by the ſame Reafon a Reco- | 
very ſhall be good, fo? they are both Amicable Suits and * 
Common Aſſurances, and as they grew moze in P2afice, 
the Judges have ertended them farther. 

A Common Recovery is held good of an Advowlon; and 
no Reaſons are to be dzawn front the Viſne, oz the Execution 
ok the Wirit of Seilin, becauſe tis not in the Caſe of adver- 
fary Pꝛoceedings, but by Agreement of the Parties, where 
tis to be pꝛeſumed each knows the other's Meaning. 

Indeed, the Curfito2s are to blame to make the Writ of 
Entry thus, and ought not to be ſuffered in ſuch Pꝛackice. 

here a Fine is levied to Two, the Fee is always fired 
in the Þeirs of one of them; but if it be to them and their 
Þrirs, yet tis good, though incertain; but a Liberty is in 
the nature of a Licu Conus, and may "be made certain by 
Averment. 

The Jury in this Caſe have found Cotton to be a 
the Liberty of Shrewsbury, and ſo tis not Incozpozeal. 


n 


Alford werſus Tatnel. 


Udgment againſt Two, who are both in Execution, and — 

the Sheriff ſuffers one to eſcape; the Plaintiff recovers “ Hopi: 
againſt the Sheriff, and hath Satisfation, the other ſhall be 439. 

diſcharged by an Audita Querela. ON Con 
$98. 


; 7A L 
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Osbaſton verſus Stanhope. 


General Re- EBT upon Bond againſt an Heir, who pleaded, that 
— his Anceſto2 was ſeiſed- of ſuch Lands in Fee, and 
3 K 4 w. & made a Settlement thereof to Truſtees, by which he limited 
143 | M. cap. 14. the Uſes to himſelf fo2 Life, Kemainder to the peirs Males | 
mw MG, Of his Body, Remainder in Fee to his own right Þeirs, 
14 . 2. with Power given to the Truſtees to make Leaſes fo; Thee 
1 2 1, Lives 02 99 Pears. | 
14 — to. , 178, 606. ms. 775. ed. Chan. 39, 232. s. 234, 645- . temp. 
11 9 Ca — — ory 2 — — ky 9 — — 
1 1270, 232, 1095. | 
454 : The Truſtees made a Leaſe of theſe Lands fo2 99 Years, 
py: and that he had not Aﬀets præter the Reverſion erpeitant 
upon the ſaid Leaſe. | 
The Plaintiff replies, Proteſtando that the Settlement fs 
fraudulent, pro Placito ſaith, that he hath Aſſets by Deſcent 


ſufficient to pay him; and the Defendant demurs, 


| 
| Ex parte Newdigate, Serjeant. The Bar is good, fo2 the Plaintiff 
| Def”. ſhould not have replied generally that the Defendant hath Al⸗ 
ſects by Oeſcent, but ſhould have replied to the Præter. Hob. 104. 
f Like the Caſe of Goddard and Thorlton, Yelv. 170. where 
ws in Treſpaſs the Oefendant pleaded, that Henry was ſeiſed in 
| 
| 
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Fee, who made a Leaſe to Saunders, under whom he derived 
a Title, and fo juſtifies. | 

The Plaintiff replies, and ſets fo2th a long Title in an⸗ 
other Perſon, and that Henrv entred and intruded. . 

The Defendant rejoins, That Henry was ſeſſed in Fee, 
and made a Leaſe ut prius, abſq; hoc that intravit & ſe ſic in- 
truſit ; and the Plaintiff having demurred, 'becauſe the Tra- 
„ verſe ought to have been direct, viz. abſq; hoc quod intruſit, 

14 and not abſq; hoc that Henry intravit, &c. it was ſaid the Re- 
144 plication was ill; fo2 the Defendant having alledged a Sei⸗ 
ſin in Fee in Henry, which the Plaintiff in his Rejoinder had 
| not avoided, but only by ſuppoſing an Intruſion which can- 
1 | not be of an Eſtate in Fee, but is p2operly after the Death 
1 of Tenant koz Life; fo2 that Reaſon it was held ill. 


Ex parte But Pemberton, Serjeant fo2 the Plaintiff, held the Re- 


i | TD NA. Kym. Plication to be good. The Defendant's Plea is no moze | 
[{ = than Riens per deſcent; fo2 though he pleads a Reverſion, 


tis not chargeable, becauſe tis a Reverſion after an Eſtate 
Tail, and therefoze the pleading the Leaſe is not mate- 
rial; fo2 if there were a Leaſe expired, pet the Plaintiff 
could not recover, and therefoze. the Prater is wholly idle 
and inſignificant, of which the Plaintiff onght not - 

| take 
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take Notice, becauſe the Lands, which come under the Præ- 
ter, are not chargeable, 
Che Plaintiff hath traverſed, as he ought, what is mate- 
tial, and is not bound to take Notice of any Thing moe. 
And of that Dpinion was the whole Court, and held that 
Præter idle, and the general Replication good; and Judg- 
ment was given fo2 the Plaintiff. 


Prince verſus Rowſon, Executor of Atkinſon. 


Xecutor de ſon Tort cannot retain. The Defendant in Brauer 4 
this Caſe pleaded, That the Teſtatoz owed his Wife /* 7 <= 
dum ſola 8001. and that he made his Will, but doth not od. 128. 
ſhew that he was thereby made Executoz; and therefoze » Mod. 208. 


having no Title he became Executor de ſon Tort, fo2 which Pcb“ 


Cauſe his Plea was held ill; and Judgment was given fo? :79. 
the Plaintiff, 2 Caf. 


471. 
; daa. 1106. 
Norris verſus Palmer. _ 


12 Plaintiff bzought an Action on the Caſe againſt Caſe after an 
the Defendant, fo2 cauſing him falſo & malitioſe to Avia! | 
be indiied fo2 a Common Treſpaſs in taking away One hun- 4jamen wor 
died Bricks, by which Means he was compelled to ſpend Treſpaß. 
great Sums of Monep, and that upon the Trial the Jury 

had acquitted him. 


The Defendant demurred to the Declaration ; and Barrel 
Serjeant ſaid fo2 him, that the Action would not lie; and 
fo2 a Pꝛecedent in the Caſe, he cited a like Judgment be- 
tween Langley oer/i:s Clerk in the King's Bench, Trin. 1658. 2 Sid. 100. 
In which Aion the Plaintiff was indited fo2 a Battery with 
an Intent to raviſh a Woman, and being acquitted, bzought 
this Aion; and the Court, after a long Debate, gave Judg⸗ 
ment fo2 the Plaintiff; but agreed, that the Aﬀfon would 
not lie fo2 a Common Treſpaſs, as if it had been fo2 the 
Battery only; but the Raviſhing was a great Scandal, and 
fo2 that Reaſon the Plaintiff recovered there; but this is an 
oꝛdinary Treipaſs, and therefoze this Aﬀton will not lie. 


But Pemberton Serjeant held, that the Anion would lie, sid. 463, 
becauſe it was in the Nature of a Conſpiracy, and done 4% _. 
falfly and maliciouflp knowing the contrary, and thereby the om 
Plaintiff was put to great Charges, all which fs conkeſſed 
by the Demurrer. 


2 | And 
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Ld. Raym. Ond the Caſe cited on the other Side is erpzeſs in the 
377-377 Point; foz the Court in that Caſe could take Notice of no- 
thing eiſe but the Battery, fo2 the Intent to Raviſh was 
not traverſable, and therefoze it was idle to put it into the 
Inditment. 
Caſ. temp. It is now ſettled, that an Adion on the Caſe will lie fo? 
W.3-4 a malicious Arreſt where there is no pꝛobable Cauſe of 
273, 555. Adlon; and this Caſe is ſtronger than that, becauſe in the 
Cal. temp. One the Party is oniy put to Charges, and in the other, 
fs. 145 both to Charges and Diſgrace, koꝛ which he hath no Remedy 
219, but by this Aion. 
.* 114. The Court agreed, that the Adion would lie after an Ac⸗ 
885 quittal upon an Indikment fo2 a greater oz leſſer Treſpaſs : 
3 Aff. 13, Che like fo2 citing another into the Spiritual Court without 
17 Cauſe. F. N. B. 116. D. 7 E. 4. 30. 10 H. 4. Fitz. Con- 
112. pl. 9. {piracy 21, 13. 3 E. 3. 19. 
Poſtea 306. The Defendant's Counſel conſented to wave the Demur⸗ 
rer, and plead and go to Trial. 


The King verſus Turvil. 


The Xing Uare Impedit. The Ring was intituled to a Pꝛeſenta⸗ 
lag n= tion by the Statute of 31 Eliz. cap. 6. becauſe of a Si⸗ 
by a Simoni- MOnfacal Contraft made by the rightful Patron, and he ac- 
acal Contract, coꝛdingly did preſent. | 


his Preſentee 


ſhall not be Then comes the Ac of Gencral Pardon, 21 Jac. cap. 35. 


removed tho hy which under general Mozds (it was now admitted) that 
es *Simony was pardoned: In which At there is a beneficial 
Clauſe of Reſtitution : Viz. The King giveth to his Subjects all 
Goods, Chattels, Debts, Fines, Iſſues, Profits, Amerciaments, 
Forfeitures, and Sums of Money forfeited by reaſon of any Of- 
fence, &c. doac. 
Caf. temp. And whether the King's Pꝛelentee oz the Patron had the 
Mac. 174 better Title, was the Queſtion, 
4%. This Caſe was only mentioned now, but argued in Mi- 
Fitz G. zo, chaelmas Term following by Serjeant Jones, that the King's 
e ' Paeſentee is intituled; he agreed that Simony was pardoned, 
but not the Conſequences thereof; fo2 tis not like the Caſe 
where a Stroke is given at one Time, and Death happens 
at another; if the Stroke, which is the firſt Offence, is par- 
doned bekoze the Death of the Party, that is a Pardon like- 
wiſe of the Felony; fo2 'tis true, the Stroke being the Cauſe 
of the Death, and that being pardoned, all the natural Ek⸗ 
fefs are pardoned with the Cauſe. 
But legal Conſequences are not thus pardoned; as if a 
Man is outlawed in Treſpaſs, and the King pardons the 
Outlawzp, the Fine remains. 6 E. 4. 9. 8 H. 4. 21. 2 Roll. 
Abr. 179. In 


J. 1 


„ 


aid, that there were Chꝛee material Claules in this Ak. 
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In this AX ok Pardon there are Mozds of Gant, but 
the Pꝛelentation is not within the Clauſe of Reffftution; fo? 
'tis an Intereſt and not an Authozity veſted in the King, and 
therefoze a Thing of another Nature than what fs iatended 
to be reſtozen; becauſe it is higher, and ſhall not be compze⸗ 
hended amongſt the general Wozds of Goods and Thattels, 
&c. which are Things of a lower Nature, and are all in the 
Perſonality, Cro. Car. 3 54. 


Conyers, Serjeant, argued fo2 the Title of the Patron, and kr ee 


_—_— 


1. A Pardon of the Dffences therein mentioned in general 
and particular Mozds. 1 -22700 | 
2. That all Things not ercepted ſhall be pardoned by Ge- 
neral Mods, as if particularly named; | 
3. The Pardon to be taken moſt favourably foz the Sub⸗ 

jet ; upon which Clauſes it muſt nerefſarily follow, that this 
Offence is pardoned, and then all the Conſequences from 
thence deduced will be likewiſe pardoned ; and fo the Patron 
reſtoꝛed ta his Pꝛeſentation, fo2 all Charters of Reſtitution 
are to be taken favourably, Pl. Com. 252. | 
The Preſentation veſts no legal Right in the Pyeſentee ; - 
fo2 in the Caſe of the Ring, tis revocable after Inſtitution 
and befoze Indatton. Co. Lit. 344+ b. . | 
So likewiſe a Second Pzeſentation will repeal the Firi@#. ; 
Rolls 353. And if the King's Pieſentee dies befoze Induc⸗ „ 
tion, that is alſo a Kevocation z ff therefoze the Party hath 
no legal Right by this Pzeſentation, and the King by the 1 
Simony had only an Authozity to pzefent, and no legal Intereſt | 
veſted, then by this Act he hath revoked the Pꝛeſentation, and 
the right Patron is reſtozed to his Citle to pꝛeſent. | 


The Court were all of Opinion (abſente Ellis) That the — Raym. 
King's Pꝛeſentee had a good Title, and by Conſequence the 257265318. 
Patron had no Right to pzeſent this Turn; fo2 here was an 1 Mod. Ca. 
Interen deten in the Ring; like the Cafe where the Ring is b f. 5,74 
intituled to the Goods of a Felo de fe by Tnquilition, and Caf temp. W. 
then comes an At of Indemnity, that ſhall not deveſt the 3; *'9- 
King of his Right." . Rh 

« Caf. temp. Mac. 365, 359, 409. Stra. 316, 529, 473, 912, 1272. 


22 x - _ — 
8 * 


en 2 


But where nothing veſts bekaze the Dflice found, a Pardon * $64. 
befoze the Inquiſition ertinguiſhes all Foxfeitures, as it was 1, “ 
reſolved in Tomb's Caſe. „ "nu. 1 HAS 

So if the Pardon in this Caſe had come befoze the Pꝛe⸗ Hob. 167. 
ſentation, the Party had been reſto2ed Statu quo, &c. 

vol. II. b | The 
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The King can do no moze, the Biſhop is to do the reſt, 
neither is the Pꝛelſentation revoked by this Act; it might have 
been revoked by Jmplication in ſome Caſes; as. where there 
is a ſecond Pꝛeſentation; but ſuch a general Revocation will 
not do it; and Judgment was given foz the Plaintiff, and a 
Crit of Erroz bzought, but the Cauſe was ended by Agree- 
ment. | 22 | ; | 


Hill verſus Pheaſant. 8 


Gaming at A Action of Debt was bzought upon the Statute of 
— — 16 Car. 2. cap. 7. made againſt deceitful and diſozderly 
wakin he Gaming, which enats, That if any Perſon ſhall play at any 
Statute. Game, other than for ready Money, and ſhall loſe any Sum, or 
= 2 other Thing played for, above the Sum of 100 l. at any one Time 
1 Mod. Caf. or Meeting upon Tick, and ſhall not then pay the ſame; that all 
in L. — Eq Contracts and Securities made for the Payment thereof ſhall be 
Et temp w. void, and the Perſ6n winning ſhall pay treble the Money loſt. 
3- 336, 540. It happened that the Defendant won 801. at one Meeting, 
Ma. 36. fox which the Platutiff gave Security; and another Beeting 
337. was appointed, and the Defendant won 70 l. moze of the 
Stra. 493. Plaintiff; being in all above 100 l. And if this was within 
"II the Statute, was a Queſtion. 
: Vent. 253- The like Caſe was in the King's Bench, Trin. 25 Car. 2. 
9. Rot. 1230. between Edgberry and Roſeberry ; and in Mi- 
chaelmas Term following this Caſe was argued, and the 
Court was divided, which the Plaintiff perceiving, deſired to 
Anonymus, diſcontinue his Aﬀton ; but the better Opinion was, that it 
poſtea 279- was not within the Statute; though if it had been pleaded, 
Sid. 394, That the ſeveral Meetings were purpoſely appointed to elude 
the Statute, it might be otherwiſe. 


Calthorp werſus Heyton. 


Traverſe N Replevin; The Defendant avowed, fo2 that the King 
as 1 being ſeiſed in Fee of a Manor, and of a Grange, which 
hoc quod li. WAS Parcel of the Mano, granted the Inheritance to a Bi- 
tine made ſhop, reſerving 33 1. Rent to be yearly iſſuing out of the 
L Rm, Whole, and alledges a Gant of the Grange from Sir W. W. 
356. (who claimed under the Biſhop) to his Anceſtozs in Fee; in 

which Ozant there was this Clauſe : | 
Viz. If the Grantee or his Heirs ſhall be legally charged by 
' Diſtreſs, or with any Rent due to the King or his Succeſſors, 

I 


upon 


1 
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upon account of the ſaid Grange, that then it ſhculd be lawful 
for — to enter into Blackacre, and diſtrain till he or they be 
ſatisfied. 5 5 | | 

And afterwarys the Gzantee and his Þeirs were, upon a 
Bill exhibiten againſt them in the Exchequer, decreed to pay 
the King 41. per Annum, as their Pꝛopoztion out of the 
Grange, fo2 which he diſtrained, and ſo juſtified the Taking. 
The Plaintiff pleads in Bar to the Avowzp, and traver- 
ſth, that the Defendant was lawfully charged with the ſaid 
Rent; and the Defendant demurred. | 


Baldwyn, Serjeant, maintained the Avowry to be good, Ex pane 
having alledged/a legal Charge, and that the Bar was not Der- 
good; fo2 the Plaintiff traverſeth quod Defendens eſt legitimo 
modo oneratus, which being part Matter of Law, and part 
likewiſe Matter of FaT, is not good; and therefoze if the 
Decree be not a legal Charge, the Plaintiff ſhould have de- 


murred. 


But on the other Side, it was argued by Seys Setjeant, Er pane 
That the Avowry is not good; becauſe the Defendant hath E*"* 
not ſet fozth a legal Charge, accozdihg to the Gzant, which 
muſt be by Diſtreſs, oz ſome other lawful Map, and that 
muſt be intended by ſome Execution at Common Law; fo2 
the Coactus fuit to pay, is not enough; a Suit in Equity is 
no legal Diſturbance. Moor 559. The ſame Caſe is repozted 


in 1 Brownl. 23. Selby oerſus Chute. 


Beſides, the Defendant doth not ſhew any Pꝛoceſs taken 
out, oz who were Parties to the Decree, and a Que Eſtate in 
the Caſe of a Biſhop is not good, fo2 he muſt paſs it by Deed. 


North and the whole Court: A Rent fn the King's Caſe 
lies in Bender, and not in Demand, and after the Rent- 
Day is paſt, he is oneratus, and the Decree is not material 
in this Caſe; fo2 the Charge is not made thereby, but by 
= -— foz Payment whereof the whole Grange is 

rgeable. 

The King may diſtrain in any Part of the Land, he is not 
bound by the Decree to a particular Place; that is in Favour 
— OSA that he would pay no moze than his 

As to the Que Eſtate, the Defendant hath admitted that, 
by ſaping bene & verum eſt, that Sir W. W. was feilen. 
—_— 8 is ill, and Judgment was given fo2 the 

owant. 


Vaughan 
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Vanghan ver ſus wood 


Treſpaſs jo T8 fo2 king. Beef; The. Defeuvant pleads a 
_ Cuſtom to chgofe Superviſo2s of Uiduals at a Court 
* Vieuals Leet; That he was there choſen, and having viewed the 
——z nt Benny faund the Beek to be coxrupt; which he 

an ne 

The Plaintif demurs, tor that the Codom is -unreaſon- 
able, and when Meat is cozrupt and ſold, there are pꝛoper 
Remedies at Law, by Aﬀion on the Caſe, 92 Preſentment 
at a Leet. 9 H. 6. 53. 11 Ed. 3. 4. 6. Vide Stat. 18 Eliz. & 3. 


But the Court held it 0 good Cuſiom, and Judgment 
was 11 b. koꝛ the DA; we Go TE being not 


Chapter of PTY verſus Biſhop of Lincoln. 


Graf next: N a Quare Ippedir, the Queſtion upon pleading was, Whe: 
not to bind 1 ther the 40 of the next Avoidance by the Chapter was 

1 pL 02 not to bind the Succeſſo ? 
2 . The Danby did riſe upan the Statute af 13 Eliz. cap. 10. 
* Yelv. 106. Which was gbje#ed not to be a pubi{ck-* Aa, becauſe it er⸗ 
ends only to thoſe who axe Eccleſiaſtical Perſans ; o2 if it 
er be N Si publick Lam, vet this is nat a good 
2ant to bind the Syeceffo2 ; fo2 though the Gzant of an 
—.— is not a Thing of which any Þ2ofit can be made, 
+ Cro, Eliz. yet it is an 15 Þereditament within the Meaning of that Sta⸗ 
441+ te; by which, anne other Things, tis ena#ed, That 
all Grants, &c. made by Dean and Chapter, &c. of any Lands, 
ythes, Tenements or Hereditaments, being Parcel of the Poſ- 
ſeſſions of the Chapter, other than for the Term of 21 Years, or 
— from the Time of the making the ſaid Grant, ſhall 

be voi 


But it was agreed by the Court to be a general Lam; 
like the Statute of Non-Reſidency, which hath been Co ruled; 
and that this Pꝛeſentment o2 G2ant of the nert Avoidance 
2 as not good, becauſe it was maye by thoſe who were not 

ead of the ä and it muſt be vold immediately, 
92 not at all; and Judgment was given accozdingiy. | 


'Thread- 


3 
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. 
— 


1 being Cwa Manozs uſually let foz 67 1. 18. 5 d. 
by the Pear; a Biſhop lets one of them fo2 21 Pearg Mhop and 
reſerving the whole Rent, and whether this was a good Leaſe 44 Res . 

within the Statute of” x Eliz. c. 19. was the Mueſtion, which 2 good. 
depended upon the Conſtruition of the Wozds therein, viz. >< Nep. 
All Leaſes to be void upon which the old accuſtomed Rent — 
not reſerved; and here is moze than the old Rent reſerved, 595 431. 


and this being a paivate- At, is to be taken literally, >} 46. 


FF | Comyns 37. 
North Chtef Juſtice agreed, that pzivate aas, which go; W. 555- 
to one particular Thing, are to be fnterpzeted literally; but 1 
this Statute extends tu all Biſhops, and ſo map be taken « Mos. C. 
accozding to Equity; and therefoze he, and Wyndham and 4. 4 Be. 
Atkyns Juſtices, held the Leaſe tu be good: But this Caſe Caſ. temp. W. 
was argued when Vaughan was Chief Juſtice, and he and 3: 249, 486. 
Juſtice Ellis were of another Opinion. | | Rep. da 

6, to 64. 

; Stra. 1201. 


Vor. II 7 


Term. Sancti Mich. 
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Thorp verſus Fou le. 


god — OTA. In this Caſe the Court ſaid, That ſince the 
Statute, which gives no moze Cofts than Damage, 
tis uſual to turn Treſpaſs into Caſe. 


Cooper werſus Hawkeſwel. 


| bo an Acklon upon the Caſe fo2 theſe Mozds: I dealt not ſo 
x Mod. Ca: unkindly with you when you ſtole a Stack of my Corn: Per 
24, 30, 2. Ouriam, the Action lies. 


+» 
IA. Raym. 813. Caf, temp. W. 3. 307, 344 420, $97- Caf. temp. An. 66, 
197. Stra. 142, 304. 


Eſcourt werſus Cole. 
Words Nan Aion on the Caſe ko: Wozds laſd Two Mays; 


t he laſt Count was Cumque etiam, which is but a Recital, 
and dubitatur whether good. 


Sharp verſus Hubbard. 
Þ E Six Months in which the Suggeſtion is to be 


a Soggeſticn. p20ved, muſt be reckoned acco2ding to the Calendar 
Hob. 179. Ponths, and tis ſo computed in the Eccleſiaſtical — 


Crowder verſus Goodwin. 


CR N Aſſault and Battery, and falſe Impꝛiſonment: As to 
out of infe. 1 the Aſſault, 8c. the Defendant pleads Not-Guflty ; and 


- ziour Court. Ng to the Jmpziſonment, he juſtifies by a Pꝛoceſs out of an 


m4 Kym. inferiour Court; and upon Demutrer theſe Exceptions were 
taken to his Plea, wh 


* 


Mich. 72 Car. II in Communi Banco. 59 


. 


— 


1. The Defendant hath ſet fozth a Pꝛecept directed Ser- 
vienti ad Clavem, and 'tis not ſaid Miniſtro Curiæ. 
2. It was to take the Plaintiff, and have him ad proximam 1 Rol. 484. 
Curiam, which is not gqpd; fo2 it ſhould have been on a Dap 8. 
certain, like * Adan's and Flythe's Caſe, where a Crit of Dyer 262, b. 
Erro2 was bzought upon a Judgment in Debt by Nil dicit fn * Or. Jac. 
an inferiour Court; and the Erroz afſigned was, That after jj; 
Tmparlance a Day was given to the Parties till the next 8:. 
785 on this was held to be a Diſcontinuance, not being G ne / 
a Day certain. | | . 
5. Cls not ſaſd ad reſpondend” alicui. 570, 626," 
4. No2 that the Action aroſe infra 1 
5. The Pꝛecept is not alledged to be returned by the Officer. 716, 894. 
To all which it was anſwered, That a Plaint is but a 1 
Remembzance, and muſt be ſhozt, Raſt. 327. and when tis Nas 325. 
entred, the Officer is excuſed ; foz he cannot tell whether tis Sw. 947. - 
* infra Juriſdiftionem o not. ® Squibb | 
And as to the Firſt Exception, a Pꝛetept may be direfed 37/ Hole 
to a p2ivate Perſon, and therefoze Servienti ad Clavem is 
well enough. | 
Then as to the next Exception, tis likewiſe well ſet fo2th 
to have the Platntiff ad proximam Curiam ; fo2 how can it be 
on a Day certain, when the Judge may adjourn the Court 
de Die in Diem? | 
Then ad reſpondendum, though tis not ſafd alicui, tis good, 
tho' not fo founal ; and tis no Tort in the Officer, but tis to 
be intended that he is to anſwer the Plaintiff in the Plaint. 
As to the Fourth Exception, the Defendant ſets fozth, 
That he did enter his Plaint ſecundum Conſuetudinem Curiz 
Burgi, and when the Plaintiff declared there, he ſhewed that 
the Cauſe did ariſe infra Juriſdiftionem, | 
And as to the laſt, The Officer is not puniſhable though 
he do not return the Crit. The End of the Law is, That 
the Defendant ſhould be pꝛeſent at the Day; and ik the Cauſe 
Could be agreed, oz the Plaintiff give a Releaſe when the 
Defendant is in Cuſtody, no Aﬀton lies agafnſt the Dfficer if 
he be detained afterwards. | 
But the Chief Juſtice doubted, that fo2 the Second Excep⸗ 
tion the JÞlea was ill, fo2 it ought to be on a Day certain, 
and {ikewiſe ft ought to be alledged infra Juriſdictionem. 
But the other Thzee Juſtices held the Plea to be good in 
omnibus, and ſafd, that the inkeriour Court had a Jurisdickion 
to iſſue out a TWrit, and the Dfficer is excuſable, though the 
Cauſe of Af#fon did not ariſe within the Jurigditfon, which. 
ought to be ſhewn on the other Side: And ſo Judgment was 
given fo2 the Defendant, | 
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Velv. 231. 
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230, 231. 


® Cro, Jac. 


Mich. 27 Car. II. in Communi Banco. 


Snow, and others, werſus Wiſeman. 2 


Reſpaſs fo2 taking of hig Pole: The Defendant 
pleads, that he was ſeiſed of ſuch Lands, and intitles 
himſelf to an Heriot. | 
The Plaintiff replies, That another Perſon was jointly 
ſeiſed with the Defendant. Et hoc paratus eſt verificare. 
The Defendant demurs generally, becauſe the Plaintiff 


ould have traverſed the ſole Seiſin. 


But it was ſaid fo2 him, that the ſole Seiſin need not be 
traverſed, becauſe the Matter alledged by him avoids the 
Bar without a Traverſe. 

In a Suggeſtfon upon a P2ohibition fo2 Tithes, the Plain⸗ 
tiff intituled Hhimſetf by Pꝛeſcription under an Abbot, and 
ſhews the Unity of Poſſeſſion by the Statute of 31 H. 8. by 
which the Lands were diſcharged of Tithes. 

The Defendant pleads, That the Abbey was founded with⸗ 
in Time of Yemozy, and confeſſeth the Unity afterwards, 
and the Plea was held good; fo2 he need not traverſe the 

zeſcription, becauſe he had ſet fozth the Foundation of the 

bbey to be within Time of Memozp, which was a ſufficient 
Avoiding the Plaintiff's Title, Yelv. 31. | 

The Plaintiff therefoze having ſaid enough in this Caſe to 
avoid the Bar; ik he had traverſed it alſo, it would have 
made his Replication naught, like the Caſe of * Bede! and 


Lull, where in an ECjetment upon the Leaſe made by Eliza- 


beth, the Defendant pleads, that befoze Elizabeth had any 
Thing in the Lands, James was ſeiſed thereof in Fee, and 
that it deſcended to his Son, and ſo derives a Title under 
him, and that Elizabeth was ſeiſed by Abatement, 
The Plaintiff confeſſes the Seiſin of James, but that he 
deviſed it to Elizabeth in Fee, and makes a Title under her, 
abſque hoc that ſhe was ſeiſed by Abatement; and upon a De- 
murrer, the Replication was held ill, becauſe the Plaintill 
had made a good Title befoze the Oeviſe to James; and ſo 

need not traverſe the Abatement. | 
The Chief Juſtice held, that the omitting of a Traverſe 
where neceſſary, is Matter of Subſtance, and the concluding 
with hoc paratus eſt verificare, when it ſhould be Et hoc pet 
quod inquiratur per Patriam, o; de hoc ponit ſuper Patriam, 02 
vice verſa, is Matter of Subſtance, and the wanting a Tra- 
verſe is of the ſame Nature; and here the Traverſe of. the 
ſole Seſſin is neceſſary, becauſe it is iſſuable; And of the 
ſame Opinion were the other Judges (abſente Ellis) and there« 
foze Judgment was given fo2 the Defendant, # 
4 6 Wilſon 
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Wilſon verſus Ducket. 


1 fo2 taking of his Com; the Defendant pleads Diitres not 

Not guilty to all, but 360 Sheaves made into Stacks, 1 
which the Dekendant diſtrained fo2 Rent and Services in Precad. Chan. 
Arrear and due to him. The Plaintiff demurs, fo2 that they 7-3 
could not be diſtrained in Sheaves: A Diſtreſs of them is ;; 
lawful Damage feaſant, oz in a Cart fo2 Rent, but not here. Comyn 204 


ſ. temp. 


W. 3. 216, 397, 658, 662, Kc. Caf. temp. Mac. 265, 266. Stra. 717, 851, n 1272. 


2 Vern. 129, 


Per Jones, Serjeant, it is naught, becauſe nothing is to Ex parte 
be diſtrained, but what may be known and returned in the V*"- 
fame Condition as when taken; and therefoze a Replevin will 
not lie of Monep out of a Bag 02 Cheſt, and in this Caſe 
the * Cozn cannot be returned in the ſame Conditian, becauſe * Altered by 
a great deal may be loſt in the carrying of it pome. 18 H. 95,000 
3. 4 2 Hl. 4. 15. 22 E. 4. 50. 11 H. 5. 14. 1 Inſt. 47. 

1 Roll. 667. pl. 17. And of t that Opinion was ail the Court. 


Curtis verſus Bourn, 


N Waſte, one Tenant in Common bzings an Aﬀion of Tenant in 

Waſte alone; and the Queſtion upon the Pleadings was, we man 
TAhether he ould not have joined with his Companion; and Adlon of 
fo2 an Authozity that they ſhould join in this Action, Scroggs, Wits 
Serjeant, cited Rolls Abr. 2 Part 825. pl. 11. whete it is ſaid, W. z. 86. 
That if a Reverſion be granted to Two, and the Heirs of 96, 301, 657, 
one of them, yet they muſt join in an Aﬀton of Waſte, 14. Rayin, 

lt, 737* 

But it was anſwered by Pemberton, Serjeant, That Rolls Fey 
cited that Caſe in his Abridgment out of the 1 Inſt. 53. which 
ſeemed to be the Opinion of my Lo2d Coke, grounded upon 
the Authozities there cited in the Margin, which he ſafd did 
not warrant any ſuch Opinion. 

The Difference upon the Books is, where Tenant in 
Common demands an Jntirety, the Writ ſhall abate; and 
therefoze in the Caſe of Hill and Hart, where the Plaintiff Co. Eliz. 
had only a third Part of a Reverſion in Common, it was 3” 
held he ſhould not have an Aﬀfon of Waſte alone, becauſe it Co. Lit. 197 
would be very inconventent that the third Part ſhould be de- * 
livered in Erecution. 


Vol. II. R 'Tis 


Moor 374- 
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Co. Lit. 198. CTis true, they ſhall join in the Perſonality, where Da- 

Yelv. 161- mages are to be recovered, but they ſhall always ſever in 
the Reality, and -therefoze in this Caſe, Waſte being a mixt 
Ation, and ſavouring of the Reality, that being the moze 
wozthy, dzaws over the Perſonality with it, and therefo2e 
the Action by one alone is good; but if they had made a Leaſe 
fo2 Pears, then they ſhould have joined in an Action ol Malle: 
And of that Opinion was the whole Court. 


1 : Anonymus. 


Tar np Te Queſtion was, Whether Tout temps 
Plex e Im- good Plea, after a general Jmparlance ? 


parlance. And it was inſiſted fo2 the Plaintiff, That this Plea was 


529, 56: intituled to Damages fo2 Mon⸗papment, in ſuch Caſe the 
Caf. temp. lea ot Tout temps priſt is not good. 


| repugnant, becauſe the Jmparlance pꝛoves the contrary, 
” Tis true, in an Action of Debt upon a Bond, ſuch Plea 
e is good after an Imparlance, becauſe tis to ſave the Pe- 
1 nalty; and tis held in Dyer f. 300. b. That Uncore priſt 
i Cro. Jac. 6:7. alone, without ſaying Tout temps, in ſuch Cale is good, 
— though Leonard the Cuſtos Brevium, and who was a Learned 
Man, was there of another Opinion. 
| 222 But when a ſingle Dutp is demanded, and the Party is 
: 


IE S_ FT ; 
91 . And though it was objecten, that the Difference is, That 
| 282. the Defendant after Jmparlance ſhould not plead any Thing 
fl 75. Kym- contrary to the Patter in the Declaration to which he had 
x Barnes 149. (MParled; as Baſtardy to an Action brought by an Hetr, 8c. 


Fol 1 „ Pet the Court were all of Opinion, That the Plea was not 
17 ohh. good, becauſe tis inconſiſtent with the Jmparlance ; fo2 Petit 
| licentiam interloquendi, is no mo2e in Engliſh than fo2 the De- 
fendant to ſay, I will take Time, and reſolve what to do; 


which is contrary to be always ready. 


D E 
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Stubbins verſus Bird & alios. 


Nan Action of Trover and Converſion; the Plaintiff de- The Defes- 
clared faz taking 6 Load of Dar. | —— 
The Defendant pleads, That the Plafntiff never Had i gail be in 
any Thing in the faiv 600 Load of Dar, niſi conjunctim his Eletion 
& pro indiviſo with Two others, and fo concludes in Abate- en in zur. 
ment. ' | \ 
The Plaintiff replies, That J. S. was ſeiſed in Fee of a 
Cloſe, in which this Dar was digged; and being ſo ſeiſed, i Mod. Rep. 
he died; after whoſe Death the ſai Cloſe deſcended to A. 7+, 
and B. his Two Daughters and Co⸗heirs; and that the s8:;, 1018, 
Plaintiff married one of them, and the other was alſo mar- 123. 337, 
ried: And lo the Plaintiff and the other Husband, and their 593) 094» 
Wives, were ſeiſed, in Bight of their ſaid Wives, of this 1 


That atterwards, and befoze the Aion bzought, 2000 t up. 
Load of Lead Oar was digged out of the ſaid Cloſe, and W. 3- 503- 


0 


laid there in Heaps; and then a Partition was made by J 1 
Deed of the ſaid Cloſe and the Dar, and 1000 Load was 192. 


allotted to one Siſter and her Husband, and the other 1000 f £4: 
Load was allotted to the Plaintiff, per quod he became ſolus 257 
Poſſeſſionat of the ſaid 1000 Load in Severalty ; and being 
ſo poſſeſſed, the Defendant found 600 Load, Parcel of the 
ſaid 1600 Load, and converted it, Abſque hoc that the Plain- 
tiff had any Thing after the Partition conjunctim with any 
The Defendant rejoins, That at the Time of the Con- 
verſion the Plaintiff had nothing but conjunctim with the 
other, as befo2e. | | 
x. And the Plainriff demurred, fo2 that the Defendant Ex par 
ought to have traverſed the Partition; fo2 though the Poſ- W. 
ſefion was joint, the Partition had made it ſeveral, by 
which the joint Poſſeſſion was confeſſed and 3 
1 | - TCyere- 
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(4.18 therefoze the Traverſe good; like the Rule laid down in my 
11 Loꝛd Hobart 104. in Digby and Fitzherberts Caſe, Treſpaſs 
* tali die; the Defendant conkeſſes it, but pleads a Releaſe of 
| all Actions, and traverſeth all Treſpafſes after; ſo here the 
0-99 1— hath traverſed the joint Poſſeſſion after the Parti⸗ 
1 | 5 
14 2. The Rejoinder is a Departure from the Plea, which 
is, that the Plaintiff never had any Thing but jointly with 
others; and the Rejoinder is, That at the Time of the 
Converſion he was jointly poſſeſſed; which is a manifeſt Dif- 
ference in Point of Time, and ſuch as will make a Depar- 
ture. 33 H. 14. Bro. Departure 28. 13. 


_ Jt was argued by Serjeant Hopkins fo2 the Defendant, 
3 That the Replication was not good; fo? the Plaintiff there- 
in had alledged a Partition by Deed, and doth not ſay, hic 
in Curia prolat': And in all Caſes where a Man pleads a 
Deed, by which he makes himſelf either Party oz P2ivy, he 
— ng muſt pꝛoduce it in Court: As where the Defendant juſtifies 
— 787. in Treſpaſs, that befoze the Plaintiff had any Thing, One 
Purfrey was ſeiſed in Fee of the Place where, 8c. And by 
Indenture, &c. demiſed it to Corbet, excepting the Mood, 
&c. Habendum fo2 the Life of Ann, and covenanted quod li- 
citum foret fo2 the ſaid Corbet to take Þonſe-boot, &c. That 
he aſſigned his Intereſt to Ann, and that the Defendant, as 
her Servant, took the Trees; and upon Demurrer the Plea 
was held naught, becauſe (though a Servant) having juſtf- 
fied by fo2ce of a Covenant, he did not ſhew the Indenture. 

2 Cro. 291. Purfrey verſus Grimes. 6 Rep. Bellamy's Caſe. 
3 Leen. 309- Te A Thing will paſs without a Deed, yet if the Party 
| Rep. 20. pleads a Deed, and makes a Title thereby, he muſt come 

7 with a Profert hic in Curia. | 

15 As to the Dbjeition, That there was a Departure, he ar- 
N | gued to the contrary: Foz the Defendant in his Rejoinder 
15 inſiſts only on that which was moſt material; and the Plain⸗ 
tiff in his Replication had given him Occaſion thus to re⸗ 
10 join; and though he had left out ſome of the Time men- 
1 | tioned in the Bar, yet that would not hurt the Pleadings, 
1 becauſe a fair Iſſue was tendzed; foz if at the Time ok the 
1548 Converſion he was jointly ſeiſed, he could not be entituled 
1. to the Action alone. 


Juſtice delivered the Opinion ok the Court, That the Plea 
was good in Var, though pleaved in Abatement, and the 
Defendant hath Election to plead either in Bar oz Abate: 

| ment; 


j 0 | | : 
i" |; Judgment, And afterwards, in Trinity-Term following, the Chief 
i | 
| 


"Wn GON WESC GG WER HW OO vey” 


> 


AS. 4 4 


_ _ Ks 


Hill. 27 &28 Car. II. inCommuniBanco. 69 


ment; the Nature of a Plea in Abatement, is to entitle the La. Raym. 
Plaintiff to a better Mrit; but here the Defendant ſhews, 777: 732. 


that the Plaintiff hath no Cauſe of Action, and fo it ſhall be Comyns 157. 


taken to be in Bar: And it Hath been erp2eſly reſolved, That . 
where the Plea is in Abatement, if it be of Neceſſity, that 3, 7“ 
the Defendant muſt diſcloſe Matter of Bar, he ſhall Have Cat temp. 
his Eleion to take it either by way of Bar oz Abatement, p< G. 26, 
2 Roll. Rep. 64. Salkil cerſzs Shilton. 270. . 

| $16. 
So where Maſte was bzought in the Tenet, the Tenant 
pleads a Surrender to the Leſſoz, and demands Judgment, 
if he ſhould be charged in the Tenet, becauſe it ſhould have 
been in the Tenuit, and this was held a good Plea, 16 H. 7. 
cap. 11. Uhereupon Judgment was given fo2 the Defen- 
dant; the Chief Juſtice at firſt doubting about the Depar- 
ture, and adviſed the Plaintiff to wave his Demurrer, and 


to take Iſſue upon Payment of Coſts. 


Daws verſus Harriſon. 


DE Plaintiff intitles himſelf as Adminiſtratoz to Daws, Adminiftrs- 
and ſhews that the Adminiſtration was granted to him 77 22%". 
by the Official of the Biſhop of Carliſle, but did not alledge , O- 
him to be Loci iſtius Ordinarius; And — — 
| i Wams. 43, 
Jones, Serjeant, demurred to the Declaration, becauſe it 767. 7 
did not appear that the Official had any Jurisdition. Pl. 1 27 
Com. 277. a. 31 Hl. 6. 13. Fitz. Judg. 35. 22 H. 6. 52. 36 H. 2,4. i 
6. 32, 33. Sed non allocatur. Foz the whole Court were of Cl. temp. 
Opinion, That the Derlaration was good, and that he ſhall of on 
be intended to have Jurisdifion; but if it had been in the 537. 
Caſe of a Peculiar, * it cannot be intended that they have any ttb. 
Authozity, unleſs ſet fozth: And ſo Judgment was given foz „r.. 
the Plain . So . 
Stra. 781. 
| ® Cro. Jac. 556. Palm. 97. Sid. 


Maſon werſus Cæſar. 


N Treſpaſs fo2 pulling down of Hedges, the Defendant Commener 
pleads, That he had Right of Common in the Place 7 
where, &c. and that the Hedges were made upon his Com- upon bis 
mon, ſo that he could not in ea parte enjoy his Common in 41 
tam amplo modo, &c. and ſo juſtifies the pulling them down. % 
And they were at Iſſue, whether the Defendant could en- Ct temp. 
joy the Common in tam ampio modo, &c. and there was a _ 4 


Vor. II. S Cerdi# Rep. 183. 


Comyns 341. 1 Vern. 32, 308, 456. 2 Vern. 103, 301, 356, 575. Sta. 777. Information grantee 
againſt Commoners for a Riot in pulling down Fences. K. v. Wyvil and others, Mich. 13 Geo. 2. 
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Cerdi# fo2 the Oefendant, and Jadgment being ſtayed till 
moved on the other Side. | 


Scroges, Serjeant, moved in Arreſt of Judgment, becauſe 
the Plea was ill, and the Iſſue frivolous; fo2 tis impoſſible 
that he ſhould have Common where the Wedges are: And 
5 Rep. 100. therefoze the Dekendant ought to have d2onght an Action 
9 Rep. 55. upon the Caſe, 02 a Quod permittat. He cannot abate the 
Dedges, though he might have pulled down ſo much as 
might have opened a May to his Common. 

2 Cro. 195, Che Lo2d hath an Jntereſt in the Soil, and a Commo- 
: ner hath no Authoaity to do any thing but to enter and put 
in his Beaſts, and not to thzow down Quick-Set Hedges, 

fo? that is a Shelter to his Beaſts. | 


2 Inſt. 8, But the Court were of Opinion, That the Defendant 
might abate the Þedges, fo2 thereby he did not meddle with 
the Soil, but only pulled down the Ereftion; and the Book 
of 29 E. 3. 6. was expreſs in this Point. Vide 17 H. 7. 10. 
16 H. 7.8. 33 H. 6.31. 2 Afl. 12. And nothing was ſaid 
concerning the Plea, and ſo the Defendant had Judgment. 


Hocket and his Wife verſus Stiddol ph and his Wife. 


— + 050g Nan Aion of Aﬀfault and Battery bzought by the Plain: 
ration. I tiff and his Wife, againſt the Defendant and his Aike; 


2 Ven. 29. the Jury found quoad the Beating of the Plaintif's Kt ite 
i Ven. 93, only, that the Defendants are guilty, and quoad reid” they 


c. Cat, find fo the Defendants. 


in L. & Eq. 


= ORG. And it was moved fn Arreſt of Judgment, by 'Scroges, 


. 389, 2000 Serjeant, That the Declaration is not good, becauſe the 


341, 342- Yusband, * joins with the Wife, which he ought not to da 
„„. upon his own chewing; fo2 as to the Battery made upon 
14. Raym. Him, he ought to have brought his Aﬀion alone; and the 
659, de finding of the Jury will not help the Declaration, which is 
:ov1, 1208, ill in Subſtance, and thereupon Judgment was ſtayed, but 
1209. being moved again the nert Term, the Court were all of 
3 Opinion, That the Declaration. was cured by the Uerdi#, 


-07, 246, and (0 Judgment was given fo2 the Plaintiff, 
247, $46, 510. Cal. temp. An. 264, 273. Caf. temp. Mac. 184, 145, 210, 229, 300, 301. Stra. 
229, 720, 977, 61, 1094, 973, 1006, 1011. “ Yelv, 106. Drury verſus Dennis. Sid. 376. 
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Goodwin qui tam, c. ver ſus Butcher. 


N Inkozmation was bꝛought upon the Statute of 3 2 H. Buying a pre- 
A 8. cap. 9. made againſt Buying pretended Titles, which den Title: 
gives a Foxfeiture of the Ualue of the Land purchaſed, unleſs 
the Seller was fn Poſſeſſion within a Year bekoze the Sale. 


After Uerdi# fo2 the Plaintiff, it was moved in Arreſt of 
Judgment by Serjeant Barrell, becauſe the Jnfozmation had 
ſet fozth the Right of theſe Lands purchaſed to be in J. S. | 
and that the Son of * N. had conveyed them by general 2 Anderſ. 57. 
Mods, as deſcending from his Father; which Title ok the — c 
Son, the Defendant bought; whereas, if in Truth the Ti- 2 
tle was in J. S. then nothing deſcended from the Father to 
the Son, and lo the Defendant bought nothing. . 

Sed non allocatur ; fo? if ſuch Conſtruition ſhould be allowed, 
there could be no Buying of a pꝛetended Title within the 
Statute, unleſs it was a good Title; but when 'tis ſaid, as 
here, That the Dekendant entred and claimed Colore of that 
Gant oꝛ Conveyance, which was void, pet tis within the 
Statute, ſo the Plaintiff had his Judgment. 


Wine verſus Rider & al. 


T Reſpaſs againſt Five, Quare clauſum fregerunt, ant took Traverſe 
Fiſh out of the Plaintiff's Several and Free Fiſhery, immaterial. 
Four of them pleaded Not guilty, and the Fifth juſtified, 
fo2 that one of the other Dekendants is ſeiſed in a Fee of 
a Cloſe adjoining to the Plaintiff's Cloſe; and that he and 
*all thoſe, &c. have had the ſole and ſeparate Fiſhing in the 
River which runs by the ſaid Cloſes, with Liberty to enter ? 
into the Plaintiff's Cloſe to beat the Mater, fo2 the better 
carrying on of the Fiſhing; and that he as Servant. to the 
other Defendant, and by his Command, did enter, and ſo 
juſtified the Taking, abſque hoc, that he is guilty aliter vel alio\ 
modo. 
The Plaintiff replies, That he dfd enter de Injuria ſua pro- 
pria, abſque hoc, That the Defendant's Maſter hath the ſole 


Fiſhing. 


The Defendant demurs; and Newdigate, Serjeqnt, ar- Er parte 
gued fo2 him, That the Juſtification is good, fo2 _— Def”. 
| 3 ad 
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2 Co. 45, had made a local Juſtification, he muſt traverſe both bekoze 
74. Raym. und after, as he has done in this Caſe. - 
121, 1482. 2. The Plaintiff's Replication is ill, fo2 he ought not to 
1 have waved the Defendant's Traverſe, and kozce him to ac- 
$2." 837 Cept of another from him; becauſe the firſt is material to the 
1083, Plaintiff's Title, and he is bound up to ff. Hob. 104. 
There was no Dccaſion of a Traverſe in the Replication; 
fo2 where a Servant is Defendant, de injuria ſua propria is 


good, with the Traverle of the Command. 


Ex parte Out on the Plaintiff's Side, Serjeant Baldwin held the 
* „Dekendant's Traverſe to be immaterlal; fo2 having anſwered 
# -* 37* the Declaration fully in alledging a Right to the ſole Fich⸗ 
ing, and an Entry into the Plaintiff's Cloſe, tis inſignifi- 
— afterwards to traverſe that he is Guilty aliter vel alio 
modo. | 
Then the Matter of the Plea is not good, becauſe the 
Defendant juftifies by a Command from one of the other 
Defendants, who have all pleaded Not guilty, and they 
muſt be Guilty if they did command him, foz a Command 
will make a Pan a Treſpaſſer. 


Caria: The Court were all of Opinion, That Judgment ould 

be given fo2 the Plaintiff: Fo2 as to the laſt Thing men- 
tioned, which was the Matter of the Plea, they held it to be 

» Mires azd well enough; fo2 the * Servant ſhall not be ouſted of the 

alen £42, ADvantage which the Law gives him by pleading his Daſter's 
Command. 

Then as to the Replication 'tis good, and the Plea fs 
naught with the Traverſe; fo2 where the Juſtification goes 
to a Time and Place not alledged by the Plaintiff, there 
muſt be a Traverſe of both. 

Tn this Caſe the Defendant ought to have traverſed the 
Plaintiff's free Fiſhing, as alledged by him in his Declara- 
tion, which he having omitted, the Plea fo2 that Reaſon 
alſo is ill, and ſo Judgment was given fo? the Plaintiff. 


DE 
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Lee verſus Brown. 


N a Special Uerdi# in Eje#ment, the Caſe was this: Where re. 
viz. There were Lands which revera were not Parcel pore 
of a Manoꝛ, and yet were reputed as Parcel. der General 

A G2ant is made of the Manoz, and of all Lands V<. 
reputed Parcel thereof; and whether by this G2ant, 
and by theſe General Wo2ds, thoſe Lands would paſs which 
were not Parcel of the Manoz, was the Queſtion. 

This Term the Lozd Chief Juſtice delivered the Opinlon Potes. | 
of the Court, That thoſe Lands would paſs; and they Cs Gr. 
grounded their Opinions upon Two Authozities in Co. Entr. 
fol. 330, 384. The King oerſts Imber & Wilkins. 

Tf the Jury had found that the Lands in Queſtion had 


been reputed Parcel of the Manoz, it would not have paſſed 


had they found no mo2e; becauſe the Keputation ſo found 
might be intended a Reputation fo2 a ſmall Time, ſo reputed 
by a few, oz by ſuch as were ignozant and unskilkul. 

But in this Caſe tis found, that not only the Laws were 
reputed Parcel, but th#Reaſon why they were reputed Par- 
cel; fo the Jury have found that they were kozmerly Parcel 
of the Hano2, and after the Diviſion they were again united 
in the Poſſeſſion of him who had the Wanoz2, which being alſo 
Copyhold, have ſince been demiſed by Copy of Court-Roll, 
together with the Panoz; and theſe were all great Barks 
of Reputation, and therefoze Judgment was given that the 
Lands did well paſs, 2 Roll. Abr. 186. Dyer 350. 


Yor: Th > T | Wakeman 
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Wakeman verſus Blackwell. 


1 Mod, 418. Uare Impedit. The Caſe was, The Plaintiff entituled 

bs = hm himſelf to an Advowſon by a Recovery ſuffered by Te- 

to be pleaded. Nant in Tail; in pleading of which Recovery he alledges 
Two to be Tenants to the Præcipe, but doth not ſhew how 
they came to be ſo, oꝛ what Conveyance was made to them, 
by which it map appear that they were Tenants to the Præ- 
cipe; and after Search of Pꝛecedents as to the Foꝛm of 
Pleading of Common Recoveries, the Court inclined that it 
was not well pleaded, but delivered no Judgment. 


Sear] verſus Bunion. 


Jaſtification I Treſpaſs fo2 taking of his Cattle, the Defendant 
where good. F pleads, That he was poſſeſſed of Blackacre pro Termino 
Diverſorum Annorum adtunc & adhuc ventur'; and being ſa 
poſſeſſed, the Plaintiff's Cattle were doing Damage, and 
he diſtrained them Damage feaſant ibidem, and ſo juſtifies the 
Taking, &c. | 

The Plaintiff demurs, and aſſigns ſpectaſty ko: Cauſe, 
That the Defendant did not ſet fo2th particularly the Com- 
mencement of the Term ef Pears, but only that he was poſ- 
ſeſſed of an Acre fo2 a Term of Pears to come; and regu⸗ 
larly where a Man makes a Title to a particular Eſtate, in 
pleading he muſt ſhew the particular Time of the Commence- 

ment of his Title, that the Plaintiff may reply to it. 
Curia. The Chief Juſtice, and the whole Court held, That the 
Plea was good upon this Difference, where the Plaintiff 
Caf. temp. H2ings an Action fo2 the Land, oz doing ok a Treſpaſs upon 
Cn tub the Land, he is ſuppoſed to be in Poſſeſſion, but if he will 
An. 3. 219, Juſtify by Qertue of any particular Eſtate, he muſt ſhew the 
220, 221. Commencement of that Eſtate, and then ſuch Pleading as 


Mac 3. here will not be good. 


228, Kc. oo. Put when the Patter is“ collateral to the Title of the 
Id. Rom. LAND, and fo2 any thing which appears in the Declaratton, 
334, 864, the Title may not come in Queſtion, ſuch a Juſtification as 
923, 1230. this will be good. 

- oo ow” Jn this Caſe no Man can tell what the Plaintiff will re- 


Cro, Car, Ply; tis like the Caſes of Inducements to Actions, which do 

w_ + uae require ſuch Certainty as is neceſſary in other Caſes. 

ak.” So where an Afton is brought fo2 a JZuſance, and he in- 
titles himſelf generally, by ſaying he fs Poſſeſſionat' pro 


Ter- 
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Termino Annorum, 'tis well enough, and he need not to ſet 
fozth particularly the Commencement, becauſe he doth not 
make the Title his Caſe, fo2 which Reaſon, Judgment was 
given fo2 the Defendant. EE 


Croſier verſus Tomlinſon Executor. 


19 an Ation on the Cale, the Plaintiff declared, That the $tatute of Li- 
Defendant's Teſtato? being in his Life-time (viz. ſuch a naten at 
Day) indebted to the Plaintiff in the Sum of 201. fo2 ſo jt oc 
much Yoney befoze that Time to his Uſe had and received, o biete, 
did aſſume and pꝛomiſe to pay the ſame when he ſhould be AJunt/it. 
thereunto required; and that the Teſtatoz did not in his 
Life-time, no2 the Defendant ſince his Death, pay the Yo- 
ney, though he was thereunto required, 
The Dekendant pleads, That the Teſtatoz did not at any 2 Stra. 836. 
Time within Sir Years make ſuch P2omile. S. C. cited 
The Plaintiff replies, That he was an Inkant at the Time ;, By LE 
of the Pꝛomiſe made, and that he came not to full Age till 
the Pear 1672. and that within Six Pears after he attained 
the Age of One and twenty Years he bzought this Action, 
and ſo takes Advantage of the Pꝛoviſo in the Statute of * * 21 Jac. 
Limitations, that the Plaintiff ſhall have Sir Years after “. 
the Diſability by Jnfancy, Coverture, &c. is removed. 


And the Defendant demurred by Serjeant Rigby; and the Fx pate 
Reaſon of his Demurrer was, becauſe in the ſaid Þ2oviſo **" 
Afions on the Caſe on Allumpfit are omitted. 

This Ac was made fo? quieting of Eſtates, and avoiding F G. 81, 
of Suits, as appears by the Pzeamble, and therefoze ſhall 135 28, 
be taken ſiritly; there is an Enumeration of ſeveral Actions 1 
in the Pꝛoviſo, and this is Caſus omiſſus, and ſo no Benefit 822 
can be taken of the Pꝛoviſo. —— prep" 

In a UQrit of Erro2 upon a Judgment b2onght 4 Car. 1. 486, 444. 
in the Court of Windſor, the Judges held, Chat an Adlon“ — 1 
on the Caſe fo2 » flandering of a Man's Title is out of this vw. =? 
Act, becauſe ſuch an Action was rare, and not bzought with- 313. 314 


out Special Damages: But Hide, Chief Juſtice, doubted. . 35e. 


1 Cro. 141. * - 736, 907, 

The Law-Makers could not omit this Caſe unadviſedly, . c. 
— tis within thole S02ts of Aﬀions enumerated by this 163, 513, 

5 9358 

This Pꝛomiſe was made to the Plaintiff, when he was — 
but a Day old, and it would be very hard, now after ſo many of the Statute, 
Pears, to charge the Erecuto?, Day - 

But for Eſcape is 


not, Sid. 305. So is Debt for not ſetting out of Tithes ; for theſe are not grounded upon any Contract. 
Cee. Car. 513. Hut. 109. 
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Ex parte But Turner, Serjeant, argued, That though an Indebitat' 

— Aſſumpſit is not within the expꝛeſs Moꝛds of the Pꝛoviſo, 
vet tis within the Intent and Meaning thereof; and ſo the 
Rule is taken in 10 Co. 101. in Bewfage's Caſe, Quando verba 
ſtatuti ſunt ſpecialia, ratio autem generalis, ſtatutum intelligendu 
eſt generaliter. 5 | 

And this is a Statute which gives a General Remedy, 
and the Miſchief to the Infant is as great in ſuch Aﬀtons of 

Caf. temp. Indebitatus Aſſumpſit, as other Aﬀions; and therefo2e tis but 

11-93 9 reaſonable to intend, that the Parliament, which have ſaved 

408, 485, their Rights in Debts, Trovers, &c. intended likewiſe, that 
they ſhould not be barred in an Indebitatus Aflumptir. 

In 2 Anderf. 55. Smith cer/as Colſhil: Debt was bꝛought 
upon a Bond; the Defendant there pleaded the Statute of 
the 5 E. 6. of Selling of Offices; the Mozds of which are, 

14 viz. 'That every Bond to be given for Money or Profit for any 
1p Office, or Deputation of any Office mentioned in the Statute, ſhall 
1 be void againſt the Maker. In that Caſe the Bond was gi⸗ 
ven to pꝛocure a G2ant of the Office, and alſo to ererciſe the 
ſame : Now though this was not within the erp2eſs Tlozds 
en of the Statute, pet the Bond was held void: And if it 

vi | | ſhould be otherwiſe, the Biſchiefs which the Statute intended 

T7408 to remedy would ill continue; and therefoze the Intent of 
| the Law⸗Makers in ſuch Caſes is to be regarded, fo2 which 
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2 Anderl. Reaſon, if Actions of Indebitatus Aflumplit are within the 

M Gd. Gr. Came Miſchiek with other Ations therein mentioned, ſuch alſo 
1 . 533. ought to be conſtrued to be within the ſame Remedy. 

Fats 8 2 But he took the Caſe of * Swain verſus Stephens to rule this 

245. Cale at Bar, in which Caſe this very Statute was pleaded 


7 ted; that is to ſay, all Aﬀtons on the Caſe within Sfr Years, 
R and then enumerates ſeveral other Aﬀfons, among which 
Trover is omitted, yet the Court were then of Opinion, 

that Trover is implied in thoſe General Mozds. 


PR. And ok that Opinion was the Chief Juſtice, and Wynd- 
aug > ham and Atkins, Juſtices, That upon the whole Frame of 
the Ait, it was ſtrong againſt the Dekendant; fo2 it would 
be very ſtrange that the Plaintiff in this Caſe might bzing an 

Afton of Debt, and not an Indebiratus Aſſumpſit. | 


3 : When 


* 
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When the Scope of an Ac appears to be in a gencral 

Senſe, the Law looks to the Meaning, and is to be extended 

to particular Caſes within the ſame Reaſon; and therefo2e 

they were of Opinion, That Actions of Treſpaſs, mentioned 

in the Statute, are campꝛehenſive of this Action, becauſe 'tis CC. temp. 

a Treſpaſs upon the Caſe, and the Mozds of the Pꝛoviſo ** 161, Ke. 
ſave the Jnfants Right in Aﬀions of Treſpaſs. 

And therekoze, though there are not particular Mozds in Mod. Ca. 
the enating Clauſe, which relate to this Action, yet this P2o- 7 © . 
viſo reſtrains the Severity of that Clauſe, and reſtozes the La. Raym. 
Common Law, and ſo is to be taken favourably; and this 150. 
Action being within the ſame Reaſon, with other Actions 
therein mentioned, ought alſo to be within the ſame Remedy, 


But Juſtice Ellis doubted, Whether Aﬀions of Treſpaſs 
could compechend Aﬀions on the Caſe; and that when the 
Parliament had enumerated Aﬀions of Treſpaſs, Trover, 
Caſe fo2 Wozds, &c. if they had intended this Action, they 
would have named it; he ſaid he was reſfoztng the Common 
Law as much as he could, but doubted much, whether this 
P2oviſo did help the Plaintiff: But Judgment was given 
fo2 the Plaintiff. 


Doctor Samways werſus Eldſly. 


venant. The Plaintiff declares, That by Indenture Where Cove- 
made between him and the. Defendant, reciting that Ma we . 
there were divers Controverſies between them, as well con- where not. 
cerning the Right, Title and Occupation of Tithes ariſing 
and renewing upon the Freehold of the Defendant in T. and 
upon other Lands held by the Defendant, by a Leaſe fo? 
Years from the Plaintiff, under the Annual Rent of, &c. 
and concerning the Arrearages of Rent due upon that De⸗ 
mile, as concerning other Matters; fo2 the Determination 1a. r:yn. 
thereof, the ſaid Parties did by the ſaid Indenture bind 124, 664. 
themſelves, in Conſideration of 12 d. given to each other, „ 1. 4 =" 
to obſerve the Arbitration of an Arbitrato2, indifferently to 4, 69, 10;, 
be choſen between them, to arbitrate, ozder and judge be- 29+ 
tween them de & ſuper Præmiſſis; und the Plaintiff and De- 
fendant mutually covenanted to do ſeveral other Matters. 
That the Arbitratoz did thereupon afterwards award, 
and the. Defendant did covenant with the Plaintiff, That 
in Conſideration of the Plaintiff's Sealing and Delivering 
Vol. II. U (at 
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(at the Defendant's Requeſt) one Part of a Leaſe fo2 Years 
(to the Award annered) fo2 the Rent therein reſerved, That 
the Defendant ſhould pay ſo much Money fo2 the Tythes. 

That it was alſo awarded by the ſald Arbitratoz, and the 
Defendant did covenant, that he would be accountable to the 
Plaintiff fo2 all ſuch Arrearages of Rent, Tythes, and Com- 
poſition⸗Money fo2 Tythes, as ſhould be ariſing and renew- 
ing upon the ſaid- Land, &c. accozding to ſuch a Ualue per 
— — whereof the Defendant could not lawfully diſcharge 
himſelf. 

And the Plaintiff avers, That he hath. obſerved all the 
Covenants on his Part, and that the Defendant hath not 
obſerved all the Covenants on his Part, and afligns fo 
B2each, That he hath not accounted with him fo2 all Arrears 
of Tythes and Compoſition⸗Money fo2 Tythes ariſing upon 
the Lands in, &c. and that he hath requeſted him to account, 
which he hath refuſed. 

The Defendant pleads Actio non: Foz he ſays, That tis 
true there was ſuch an Indenture as in the Declaration is 
ſet fo2th, and ſuch a Covenant to be accountable as the Plain⸗ 
tiff hath declared; 

But ſaith in eadem Indentura agreatum fuit ulterius & pro- 
viſum, That the Plaintiff ſhould allow and diſcount upon 
the Account, all Sums of Monep fo2 Parſons Dinners 
at the Requeſt of the Plaintiff, and koz his Concerns laid 
out and disburſed by the Defendant, and ſuch other Sums 
which he had Direction to lay out; and that \nch a Day pa- 
ratus fuit & obtulit ſe, & adhuc paratus eſt, to account fo2 all 
Arrears of Rent, &c. if the Plaintiff would diſcount, &c. 

That ſuch a Day the Plaintiff would not, and often after 
refuſed, and yet doth refuſe to allow upon ſuch Account all 
ſuch Sums of Monep as the Defendant, at the Requeſt and 
fo2 the Concern of the Plaintiff, had laid out, and this he. is 
ready to aver: And then he avers, that after, &c. on ſuch 
a Day he did expend ſeveral Sums of Money fo2 the Plain⸗ 
tiff, which were juſt and reaſonable to be allowed by the Plain⸗ 
tiff, upon Account made by him. 

To this Plea the Plaintiff demurred, and the Defendant 
joined in Demurrer, which was argued by Turner Serjeant 
fo2 the Plaintiff, and by Serjeant Seys fo2 the Defendant. 


This was a bad Plea, fo tis a Rule in all Law Books, 
That every Plea ought to anſwer the Matter which is 
charged upon the Defendant in the Declaration, which is 

I no 
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not done here, becauſe the Defendant doth neither aver that 
he did account, oz confeſs, oz avoid oz traverſe it, which he 
ounht to do, after the Plaintiff had alledged a Requeſt to ac⸗ 
count, and a Refuſal. | 

'Tis an abſolute Covenant which charges him to be ac⸗ 
countable; and not if the Plaintiff would allow Parſons 
Dinners, &c. fo2 tis impoſſible that the Plaintiff can make 


any ſuch Allowance, till the Defendant hath accounted; foz2 


how can there be a diſcounting without an Account ? 

If the Plaintiff had told him befoze the Account, That he 
would not allow any Thing upon the Account; this would 
not have been p2ejudicial to bat him of his Atton, ſo as it 
had been befoze the Requeſt: Foz if a Man makes a Feoff- 
ment in Fee, upon Condition that if the Feoffo2 pay 100 l. at 
Michaelmas, the Feoffment ſhall be void; and befoze Michael- 
mas the Feoffee tells him, that he will not receive the Boney 


at that Time; this ſhall not pzejudice him, becauſe tig no 


Refuſal in Law. 

The Defendant in this Caſe is to do the Firſt Ack, viz. 
to account; and when that is neglefted by him, it ſhall never 
pꝛejudice him who is to do a ſubſequent Ack. 5 Co. 19, 20. 
Higginbottom's Caſe, 22 & 23 Hallin and Lamb's Caſe, 

One covenants to make an Eſtate in Fee at the Coffs of 
the Covenantee; the Covenantoz is to do the Firſt Ac, viz. 
to let him know what Conveyance he will make. | 

The like Caſe was in this Court between Twiford and 


Buckly, upon an Jndenture of Covenants, wherein One of 


the Parties did covenant to make a Leaſe fo2 the Life of the 
Covenantee, and fo2 Two other Lives as he ſhould name, 
and the Covenantoꝛ was to give Poſſeſſion, 


C——— 


The Beach aſſigned was, That the Defendant had not 


made Livery and Sellin, and upon Perfozmance pleaded, 
the Plaintiff did demur, and upon great Debate it was re- 


ſolved that the Covenant was not bzoken, becauſe the Plain⸗ 


tiff had not perkoꝛmed that which was firſt to be done on his 

Part, viz. to name the Lives. | | : 
It may be objeted, That theſe Covenants have a Relation 
one ta the other; and ſo Non-perfozmance of the one, map 
be pleaded in Bar to the other. 3 
But to that he anſwered, They are diſtinck and mutual 
Covenants, and there may be ſeveral Ackions bzought 
againſt each other. The Caſe of * Ware and Chappel comes 
up to this Point. Ware was to raiſe 300 Soldiers, and 
bring them to ſuch a Pozt, and Chappel was to find Ship⸗ 
ping, fo2 which he ſued upon the Covenant, though the 
other had not raiſed the Soldiers; fo2 that can be only 
alledged in Mitigation of Damages, and is no Excuſe — 
the 
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Poſt. 203. 


Ld. Raym. 
1242, 1419. 
Caf. temp. 
W. 3. 455» 
461, 462, 
$03+ 


Ex parte 
Def. 


————ů 


the Defendant, and it was adjudged that this was not a 
Condition p2ecedent, but diſtin and mutual Covenants, 
upon which ſeveral Aﬀions might be bꝛought. | 

This cannot be a Condition pꝛecedent, fo2 the Defendant 
pleads, & ulterius agreat* & proviſum eſt, that the Plaintiff 
ſhall diſcompt and reimburſe the Dekendant; and here the 
Moꝛd proviſum eſt doth not make a Condition, but a Cove- 
nant. 27 H. 8. 14, 15. Bro. Condition 7. 

There is another Fault in the Plea; fo2 the Defendant 
avers, that the Plaintiff hath not reimburſed him ſeveral 
Sums of Money, which is altogether incertain, fo2 it doth 


not appear what is due. 28 H. 8, Dyer 28. 9 Ed. 4. 16. 
12 H. 8. 6. a. | 


But it was argued fo2 the Defendant, that he need not 
traverſe the Accompt. 

As to the Firſt Objetion made, That the Plea is not 
good, becauſe it doth not anſwer the Declaration, the Rule 
as to that Purpoſe is generally good; but then the Plitn- 
tiff muſt tell all his Caſe, which if he omits, he muſt then 
give the Defendant Leave to tell where his Omiſſion ts. 

Sometimes a Thing which belongs p2operly to another, 
may be pleaded in Bar -02 Diſcharge, to avoid Circuity of 
Actions; as one Covenant may be pleaded to another. 1 Ul. 
7. 15. 20 Hl. 7. 4. So where the Leſſee is to be diſpuniſh- 
able of Maſte, he may plead it to a CUrit of Waſte. 

The Books note a Difference where the Covenant is One 
o2 Two Sentences; fo2 in the Firſt Caſe, one Covenant 
may be pleaded in Diſcharge of another, but not in the laſt. 
Keilway 34. 4 

Tis true, if the Second Covenant had been diſtinc and 
independent, it could not have been thus pleaded; but in 
this Caſe tis not ſaid, That the Covenantoz fo2 himſelf, his 
Executozs and Adminiſtrato2s, doth covenant, &c. but ulte- 
rius agreat* & proviſum eſt; ſo that as 'tis penned, proviſum 
eſt makes a Condition, and then the Senſe is, J will ac- 
compt, if you will diſcompt; and if you refuſe to diſcompt, 
IJ cannot be charged, Dyer 6. 

'Tis inutilis labor to make up an Accompt, Ik the other 
will not allow what he ought, if there be an Annuity pro 
conſilio impenſo, &c. and he will not pay the Money, the 


other is not to be compelled to give his Advice, Fitzh. An- 


nuity 27. 25 E. 2. Annuity 44. 


The Chief Juſtice and the whole Court were of Opinion, 
That Judgment ſhould be given fo2 the Plaintiff, = Ar- 
| 4 tra- 
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bitrations, Mitts, and Ats of Parliament, ate to be taken 
accozding to the Meaning ok the Parties, and Damages are 


to be given accoding to the Merit of the Caſe. In this 


Caſe the Defendant is bound to accompt upon Requieſt, and 
to pay what Money is due upon the Accompt; and tis an 
Impertinent Queſtion 15 the Defendant to ask him to make 
Allowance fs2 Parlons Dinners befoze they come to Accompt: 
Cis as if a Batliff ſhould ſay to his Lozd, I have laid out fo 
much Money, and I will not accompt with you unleſs you will 
allow it; this fs a Capitulation befozehand, and is very in- 
fignificant by way of Diſcharge. . 

They have each a Remedy upon theſe mutual Covenants, 
and the proviſum & agreat' eſt doth not amount to a Condi- 
tion, but is a Covenant; and Judgment was given accoz⸗ 
dingly. | 

Juſtice Ellis ſaid, he had a Danuſcript Repozt of the Caſe 
0 wy and Chappel, which he laid was adjudged upon great 

ebate. | 


Stoutfil's Caſe. 


Paste It was agreed clearly that no Tithes dught Ticies not o 
to be paid fo2 Brick, becauſe tis Part of the Soll, and Þ aid for 
ſo it has been often adjudged 2 And it was alſo fafd that ger. 


Tithes (hail not be patd fo2 Pigeons, unleſs it be by ſpe⸗ u 


cial Cuſtom. 
524. Fitz-G. 298, 299. Gilb. Eq. Rep. 230, &c. 2 Wms. 462. 2 Vern. 46. Id. R 
991. Abr. Eq. 366. | 


Columbel verſus Columbel. 


TT bþeE Plaintiff byought an Action of Debt upon a Bond Awe plead: 


and not under 


and Condition, which was to obſerve an Award of A. B. Ar- Hand, not 
bitratoz, indifferently choſen to determine all WYanner of sc. 
Controverſies, Quarrels and Demands, concerning the Ti⸗ 


of pool. The Defendant demands Oper of the Bond 


tle ot certain Lands, ſo as the ſafy Award were made and 
nut into Writing under the Þand and Seal of the Arbitratoz, 
&c. and then he pleads, that the Arbitratoz made no Award, | 
The Plaintiff replies an Award, by which ſuch Things 
were to be done, and lets it fo2th (in hæc verba) under the 
Seal ok the Arbitratoz. | | 
The Defendant rejoins, that the Arbitratoz made no d. 
ward under his Hand and Seal-accowing to the Condition 
of the Bond. | 
The Plaintiff demurs; but the Defendant had Judg- 
ment fo2 that the Plaintiff ought to plead the Award un⸗ 
Vol. II. X 6 der 


* — — 


—— 
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Id. Raym. der the hand as well as the Seal of the Arbitrato2 ; fo2 when 
703, 967: he p20duces it in Court, as he doth by a Profert hie in Curia, 
1536. he muſt plead it fozmally, as well as p2oduce it; and Judg- 
Sus. 116. ment was given fo? the Defendant. 


Norris verſus Triſt. 


Livery ſeewn- IM a Special Uerdi# in Ejetment: The Caſe was, A 

cum forman |. Deed is made to Thee, Habendum to Two foz their Lives, 

where good, Remainder to the Third fo2 his Life, and Livery and Sciſin 

Id. Raym. ig made to all Thee ſecundum formam Chartæ. 

166, 193. And whether the Livery ſo made, as if they had all Eſtates 
in Poſſeſſion, whereas in truth One of them had but an 


Eſtate in Kemainder, was good, was the Queſtion. 


Dn the one Side it was ſaid by Serjeant Sevs, That Poſ⸗ 
ſeſſion in this Caſe was delivered accozding to the Foꝛm of 
the Deed within mentioned, which muſt be to Two fo? Life, 
Remainder to the Third Perſon, and Livery and Seiſin be⸗ 
ing only to accompliſh and perfet the Common Afſurances 
of the Land, ought to be taken favourably, ut res magis va- 
leat quam pereat; and therefoze if a Feoffment be made of 
Two Acres, and a Letter of Attozney to give Livery, and 

Dyer 131, the Atto2ney only enters into One Acre, and gives Livery ſe- 
. cundum formam Chartæ, both the Acres paſs. Coke Lit. 5 2. a. 


But on the other Side, Serjeant Maynard (aid, that there 
was ſomething mo2e in this Caſe than what had been opened; 
fo2 there was a Letter of Attozney made to give Livery to 
Two, and inſtead of doing that, he makes Livery to them 
all, which is no good Execution of his Authozity, and there - 
foe no Livery was made, the Authozity not being purſued. 

As to the'Caſe in the Firſt Inſticutes, my Lozd Coke errs 
very much there in that Diſcourſe; fo2 in ſaying, That if 
there be a Feoffment of Two Acres, and a Letter of Attoz⸗ 
ney to take Poſſeſſion of both, and he maketh Livery of both, 
but taketh Poſſeſſion but of one, and that both paſs, 'tis not 
Law; but if the Authozity be general, as to make Livery 
and Scilm, and he take Poſſeſſion of one, and then makes 
Livery of moze ſecundum formam Chartz, that is good; and 
this is the Difference taken in the Books, 5 Ed. 3. 65. 

3 Ed. 3. 32. 43 Ed. 3-32, 27 H. 8.6. 

The Kemainder-Ban in this Caſe is a meer Stranger to 

the Livery. 


4 | There 
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There is alſo a manifeſt Difference between a Matter of * Wm. 222, 
Intereſt, and an Execution of an Authozity; fo: in the Firſt #22 C 
Caſe, it ſhall be conſtrued accozding to the Jntereſt which (648.) 
either hath, but an Authozity muſt be ſtrily purſued. 14. open. 

The Court were all of Opinion, that the Livery in this 1793. 
Caſe was good to Two fo? their Lives, Remafnder to the Preced. Chan. 
Third Perſon. And the Chief Juſtice ſaid, That whatever _w_ _ 
the ancient Opinions were about purſuing Authozities with 7. 
great Eraftneſs and Nicety, yet this Matter of Livery upon 1 Med. Oak 
Endozſements of Writing was always favourably expounded , — 
of later Times, unleſs where it plainly appeared that the 68, 292. 
Zuthozity was not purſued at all; as if a Letter of Attozney dt 428- 
be made to Thzee jointly and ſeverally, Two cannot execute W. z. 1, 
it, becauſe they are not the Parties delegated, they do not 148. 149. 
agree with the Authozity : And Judgment was given acco2d- 27 469, 


ingly. . temp. 
Mac. 31, 72, 73, 466, &c. 36. Gilb. Eq. Rep. 137, 166, Kc. Fitz-G. 156, 157, 214, &c. 220, 147. 
Caſ. tewp. Talb. 72, &c. 93, &c. Stra. 596, 601, 604, 662, 992, 705. . 


this, VIZ. | hold de Anno 
Thomas Sely was ſeiſed of the Lands in Queſtion fo2 Life, 2 
accoꝛding to the Cuſtom of the Manoꝛ of P. and he together g. 
with one Peter Sely were bound in a Bond to a Third Per- ture. 
ſon fo2 the Payment of 1001. being the pꝛoper Debt of the 
ſaid Thomas, who gave Peter a Counter-bond to ſave him- 
ſelf harmleſs. | ee 
And that Thomas being ſo ſeiſed; did erecute a Deed to 
Peter as a Collateral Security to indempnify him fo2 the 
Payment of this 1001. by which Deed after a Recital of the 
Counter⸗bond given to Peter, and the Eſtate which Thomas 
had in the Lands, he did covenant, grant and agree fo2 him- 
ſelf, his Erecutozs, Adminiſtratozs' and Aftigns, with the 
ſaid Peter, that he, his Erecutozs and Adminiſtratoꝛs, ſhould 
hold and enjoy theſe Lands from the Time of the making the 
ſaid Deed fo2 Seven Pears, and ſo from the End of Seven 
Years to Seven Pears, fo2 and during the Term of 49 Years, 
if Thomas ſhould ſo long live. | 
In which Deed there was a Covenant, That if the ſald # Cro. 301: 
1001. ſhould be paid, and Peter ſaved harmleſs accoꝛding to 
the — —___ of the ſaid Counter-bond, then the ſaid Deed 
to be void. he 
The Queſtion was, Mhether this being in the Cafe of 
Copyhold Lands will amount to a Leaſe thereof, and ſo make 
a Foxfeſture of the Copyhold Eſtate, there being no Cuſtom 
to warrant it:? This 


288 — — en 
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Ex parte 


Quer'. 


\ 

* 2 Cro. 92, 
398. 

Noy 14. 

1 Roll. Abr. 
848, 849. 
Cro. , 
207. 


This Caſe was argued this Term by Serjeant Nan 
fo2 the Plaintiff, and in Trinity Term following by Ser- 
jeant Maynard on the ſame Side, who ſaid that this was not 
a good Leaſe to entitle the Lozd to a Fozfeiture. It hath 


been a general Rule, that the Mozd Covenant will make a 


Leaſe, though the {102d Grant be omitted; nay a Licence to 
hold Land ko: a Time without either of thoſe Wlozds will 
amount to a Leaſe, much moze when the Mozds are, To 
* have, hold and enjoy his Land for a Term certain, fo2 thoſe 


are U02ds which give an Intereſt, and fo it hath been ruled 


in Tiſdale and &r William Eflex's Caſe, which is repozted by 
ſeveral, and is in Hob. 35. and tis now ſettled that an Ac- 
tion of Debt may be bzought upon ſuch a Covenant. 

Jnd all this is regularly true in the Caſe of Freehold. 


"But if the conſtruing of it ro be a Leaſe will wozk a Trong, 


then 'tis only a Covenant 02 Agreement, and no Jntereſt 
veſts, and therefo2c it ſhall never be intended a Leale in this 
Caſe, becauſe tis in the Caſe of a Copyhotd Eſtate ; fo? if it 
ſhould, there would be a Wrong done both to the L effo2 and 
Leſſee; fo2 it would be a Foxfeiture of the Eſtate of the one, 
and a Defecting of the Security of the other. 
It has been generally uſed in ſuch Caſes, to conſider 

what was the Intention of the Parties, and not to intend 


_ ft a Leaſe againſt their Meaning, koz which there is an cr- 


Noy 128. 


pꝛeſs Uuthozity. 2 Cro. 172. itt the Caſe of Evans aud Tho- 


mas, in which Howel covenants with Morgan to make a Con- 


vepance to him of Land by Fine, pꝛavided that if he pay 
Morgan 1001, at the End of thirteen Pears, that then the 
Uſe of the Fine ſhall be to the Cogniſoz, and covenants that 
Morgan ſhall. enjoy. the ſaid Lands fo: Thirteen Years, and 
fo2-£ver after if the 1001, be not paid. 

The Allurance was not made, and this wag. adjudged: no 
Leaſe fo2 Thirteen Years, becauſe- it was the Intent of the 
Parties ta make an Aſſurance only in the Nature of a Pozt⸗ 

e, which is but a Covenant. 
this, appears: likewiſe: to be the Intention of the Par- 
ties $ Jer, braſs t in the very Deed tis recited that the Lands 
Copyho 

Tt alſo fg inds direnly in Covenaut; for tis that Peter 

_ "= 1218 enjoy without the lawful Let: az Interruption 


oft 


x 9 muſt be conſtrued ſecundum ſubjectam 


materiaw, it. the. Matter will bear it, and in moſt Caſes are 
governed by the Intention ok the Parties, and nat to work 


a, tons: and therefoze it Tenant in Tail makes. a __ 
02/ 


 fo2 Life, it ſhall be taken fo2 his own Life; and yer if befoze 
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the Statute of Entails he made ſuch Leaſe, he being then 
Tenant ia Fee-Simple, it han been an Eftate during the 
Life of the Leſſee; but when the Statute had made it un- 
lawful fo2 him to bind his Peir, then the Law conſtrues it 
to be fo2 his own Life, becauſe otherwiſe it would wozk a Hob. 276. 
Wrong. Co. Lit. 42. 
So in this Caſe it ſhall not amount to a Leaſe fo2 the ma- 
nikeſt Jnconveniency which would follow, but it ſhall be con- 
ſtrued as a Covenant, and then no Injury is done, 


On the Defendant's Part it was argued by Serjeant Ex parte 
Newdigate, that though this was in the Caſe of Copyhold, 2 
that did not make any Difference; fo2 the plain Meaning :, 330, 781. 
of the Parties was to make a Leaſe : But where the Mozds 3 Was. 9, 
are doubtful, and ſuch as may admit of divers Conſtrutfons, Ci. Faq. 
whether they will amount to a Leaſe oz not, there they ſhall Rep. 103, 
be taken as a Covenant to pꝛevent a Foxfeiture. | — — _ 


So alſo if they are only Jnſtruffons, as if a Man by Ar-- 
ticles ſealed and delivered is contented to demiſe ſuch Lands, 
and a Rent is reſerved, and Covenants to repair, &c. 

Oz if One covenants with another to permit and ſuffer 1 Roll. Abr. 
him to have and enjoy ſuch Lands, theſe and ſuch lie Mods 
will not amount to a Leaſe, becauſe (as hath been laid) the 
Intention of the Parties is only to make it a Covenant; 
but here the Moꝛds are plain, and can admit of no Ooubt. 

But fo2 an Authozity in the Point, the Lady * Moun- * 2 Cre. zor. 
tague's Caſe was. cited, where it was adjudged, That if a 
Copyholder make a Leaſe fo2 a Pear warranted by the Cu⸗ 
ſtom, & {ic de Anno in Annum during Ten Pears, tis a good 
Leaſe fo2 Ten Pears, and a Foxfeiture of the Copyhold 
Eſtate. Vide Hill. 15 & 16 Car. 2. Rot. 233. the Caſe of 
Holt and Thomas in this Court. 


The Court inclined, That it was a good Leaſe, and by Curia. 
conſequence a Foxfeiture of the Copphold, and that a Li- 
cence in this Caſe could not be ſuppoſed to pzevent the Fo2- 


_ feiture, becauſe if that had been, the Jury would have found 


it, the Meaning of the Parties muſt make a Conſtruction 
here, and that ſeems very ſtrong that tis a good Leaſe, but 
they gave no Judgment, 


Voz. II. Y Wilkinſon 
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Wilkinſon verſas Sir Richard Lloyd. 


22 covenanted, that he would not agree 
fo2 the taking the Farm of the Exciſe of Beer and 


ARion, where Ale foz the County of York without the Conſent of the 


Plaintiff and another, and the Plaintiff alone b2ought this 
Action of Covenant, and afligns fo2 B2each, the Defendant's 
agreeing fo2 the ſaid Exciſe without his Conſent, upon which 
the Plaintiff had a Uerdi#, and 10001. Damages given. 


And Serjeant Pemberton moved in Arreſt of Judgment, 
fo2 that an Aﬀion of Covenant would not lie in this Caſe 
by the Plaintiff alone, becauſe he ought to have joined with 
the other, both of them having a joint Intereſt; and ſo is 
Slingsby's Caſe, 5 Co. Jf a Bond is made to Two jointly 
and ſeverally, they muſt both join in an Action of Debt, ſo 
here tis a joint Contra#, and both muſt be Plaintiffs: So 
alſo if Dne covenants with Two to pay each of them 201. 
they muſt both join. 

Tis true, in Slingsby's Caſe twas held, if an Aſſurance is 
made to A. of White-Acre, and to B. of Black-Acre, and to 
C. of Green-Acre, and a Covenant with them and every of 


them; theſe laſt Mozds make the. Covenant ſeveral. 


But here is nothing of a ſeveral Intereſt, no mo2e than 
that One covenants with Two, that he will not join in a 
Leaſe without their Conſent, ſo that their Intereſt not being 
divided the Covenant ſhall be entire, and taken accozding to 
the firſt Mozds to be a joint Covenant; and the rather, be- 
cauſe if the Plaintiff may maintain this Aﬀion alone, the 
other may bzing a Second Aﬀton, and the Defendant will be 
ſubjet to entire Damages which may be given in both. 


But the Court was of another Opinion, That here was 
no joint Intereſt; but that each of the Covenantees might 
maintain an Action fo? his particular Damages, oz otherwiſe 
one of them might be Remedileſs; fo2 ſuppoſe one of them 
had given his Conſent that the Defendant ſhould farm this 
Exciſe, and had ſecretly received ſome Satiskaſtion oz Re- 
compence fo2 ſo doing, is it reaſonable that the other ſhould 
loſe his Remedy who never did conſent? Fo2 which Reaſon 
the Plaintiff had his Judgment. 
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Page verſus Tulſe Mil & alios Vic Midd', 


ÞE Plaintiff bzought an Acton on the Caſe agafnſt Cas le, noe 

1 the Sheriff fo2 a falſe Return, ſetting fozth, That — 
he ſued a Capias out of this Court directed to the Sheriff wu alng a 
of Middleſex, by vertue whereof he. arreſted the Party, and Cp Corpus 
took Bail fo: his Appearance, and at the Day of the Return ©, 
of the CUrit the Sheriff returned Cepi Corpus & paratum ha- che Party doth 
beo, but he had not the Body there at the Retürn of the 1 2 
CUrit, but ſuffered him to eſcape. ef « Rep: 

The Defendant pleads the Statute of 23 H. 6. cap. 10. and Ellis and 
ſaſth that he took Ball, viz. Two ſuffictent Sureties, and ſo Yarbowogh. 
let him go at large, &c. 1 Wan 78, 

The Plaintiff demurs; and whether this Atton lies againſt » Mod. 
the Defendant was the Queſtion, who refuſed to pzoceed ® L * Eg. 


againſt him by way of Amercement, 02 to take an Alignment car 685. 
of the Ball⸗Bond. = . 447 
494, SI 3 


This Caſe depended in Court ſeveral Terms. Jt was 527. $57» 
argued by Serjeant Pemberton and Serjeant Coniers fo2 the ERS 
Plaintiff, and by Serjeant George Strode fo2 the Defendant, az. 49. 
and 1 was given in Eaſter Term in the 29th Pear 
of this Ging. 

Jn the Argument koz the Defendant that this Aion Ex, 
would not lie, it was conſidered, 
Fe 1. (What the Common Law was befo2e the making of this 

tatute. | 4 

2. What Alteration thereof the Statute had made. 

At the Common Law Men were to appear perſonally ta 
anſwer the Writ, the Fozm of which required it, and no 
Attoꝛney could be made in any Aﬀton till Edw. 1. de gratia 
ſpeciali gave Leave to his Subjects to appoint them, and 
commanded his Judges to admit them. 2 Inſt. 377. After 
the Arreſt the Sheriff might tie the Party to what Condi⸗ 
tions he pleaſed, and he might keep him till he had complied 
with ſuch Conditions, which often ended in taking extrava⸗ 
gant Bonds, and ſometimes in other Oppꝛeſſions, fo2 Re- 
medy whereof the Statute was made, in which the Clauſe 
that concerns this Caſe is, viz. If the Sheriff return upon any 
Perſon Cepi . or Reudidit ſe, that he ſhall be chargeable 
to have the Body at the Day of the Return of the Writ in ſuch 
Form as before the making the Act; ſa that as to the Return 
of the Trit this Statute hath made no. Alteration, the She- 
riff being bound to have the Party at a Day as before, 

I 


L Tae 1 Commons Banos 


All the Alteration made of the Cominon Law by this Sta- 
tute is, That the Sheriff now is bound to let the Party out 
of Pziſon upon reaſonable Sureties of ſufficient Perſons, 
which dekoze he was not obliged to do; and it would be a 
Caſe of great Hardſhip upon all the Sheriffs of England, if 
they (being compellable to let out the Party to Bail) ſhould 
alſo be ſubje# to an Aﬀion fo2 ſo doing, becauſe they have 
him not at the Day; fo that the Intent of the Law muſt be 
(when it charges the Sheriff to have the Body at the Re- 
turn) that he ſhould be liable to a Penalty if the Party did 
- then appear, not to be recovered by Aﬀton, but by Amer- 
clament. 

Cro. Jac. 286. The Security direfed by this AX is to be taken in the 
Sheriff's own Name; 'tis pꝛoperly his Euſineſs and fo2 his 
own Jndempnity, and therefoze it is left wholly in his Power; 
. fo2 which Reaſon no Action will lie againſt him fo2 taking in- 
ſufficient Bail, that being to his own P2ejudice, in which 
the Plaintiff fs no wiſe concerned; fo2 if that had been in- 
tended by- the Act, ſome Pꝛoviſion would have been made as 
to his being ſatisfied in the Sufficiency of the Perſons. 
hen the Security is thus taken, if the Oefendant doth 
not. appear at the Return of the Writ, the Plaintiff by Amer- 
ciaments, ſhall compel him to bzing in the Body, oz to al⸗ 
ſign the Bond, either of which is a full Satisfatton, and 
as much as is required. 
* 2 Sand. 59, If the Sheriff refuſe to take * ſufficient Sureties when of- 
154 Ffered, he is liable to an Sition on the Caſe at the Suit of 
20. bed. the Defendant fo2 his Refuſal; and it would be very unrea- 
Cro. Eliz. C(onable to enfozce him to have the Party in Court at the Re- 
—— 52. turn, when he is obliged under a Penalty to let him at large. 
Ne s This Adlon is grounded upon a falſe Return, when in 
Sid. 23, truth there is no Return made, oz if any, tis a very imper- 
keck Return till the Body be in Court; and this is the Rea- 
ſon why the Court will not allow it, but amerce the Sheriff 
'tifl he make the Party appear; tis not like a compleat Re- 
turn, as a Non elt inventus, 02 the Return of Nulla Bona up- 
on a Fi Fa. 
* Roll. Abr. The Caſe ok Bowls and Laſſels is full in the Point, 


_ 93-Pl-17- where it was adjudged that this Anion would not lie, be⸗ 


Cro. Eliz, Cauſe the Sheriff had not done any Thing unjuſtly, but wiat 
852. he was commanded to do by the Statute, and therefoze he is 
to be amerced if the Defendant doth not appear. 
But fo? the Plaintiff it was ſaid, That unleſs this Aﬀion 
lie he is Remedtleſs, and that fo2 Two Reaſons : <p 
1. Becauſe the Aſſignment of the Bail-Bond is at the Dil⸗ 
cretion of the Court, and not demandable by the Plaintiff 


in foro. 
2 2. The 


——_— 
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2. The Plaintiff hath no Benefit by the Amerciaments, be: 
cauſe they go to the King, and in ſome Places are granted to 
Patentees; now tis agreed that the Sheriff may be amerced, 
and certainly if an Aﬀ#ton be bzought againſt him he fs but in 
the ſame Caſe, fo2 till he is to pay: And ik it be objeted, 
that the Amerciaments may be compounded cheaper, then the 
Plaintiff hath not ſo good Remedy, no2 is ſo likely to re- 
cover his Debt, as if the Action would lie, which would be 
-- _ Penalty upon him than the Amerciaments on the 

heriff. | | 

Neither will it follow, that becauſe the Sheriff may be 
amerced, therefoze no Action will lie againſt him; fo2 in many 
Caſes he may be amerced, and yet an Ackion on the Caſe will 
lie againſt him at the Suit of the Party. 14 Aff. pl. 12. 
fol. 254. Latch 187. 

That this Aﬀton. will not lie is againſt the very End of the 
Statute, and the reaſonable Conſtruckion thereof in the laſt 
Clauſe, which enacks. That if the Sheriff return a Cepi Corpus, 


he ſhall be charged to have the Body at the Return as before the 


making of the Statute: Now bekoze this Law he was liable to 
an Action, if after ſuch a Return made the Party did not ap- 
pear, and therefoze this Action being grounded upon the Com- 


mon Law, is ſtill pzeſerved, ſince no Alteration hereof hath 


been made by this Statute. | 
Tis true, an Action of Eſcape is taken away, but not an 


Atﬀion on the Caſe fo2 a falſe Return, and upon this Diffe- 


rence are all the Authozities cited on the other Side, as Cro. 
Eliz. 416, 621+ Cro. Jac. 286. Moor 428. and the Caſe of 
Bowles and Laſſels. 

And fo2 an Authozity in Point is the Caſe of Franklin and 


Andrews, 24 Car. 1. where Judgment was given fo2 the * 1 Mod. 33. 
Plaintiff in an Aﬀfon b2zought fo2 a falſe Return of Cepi 57 55: 


Corpus ; and the Statute pleaded as in this Caſe, Jt has 


been objefed, that Judgment was there given upon the De: 


— — 


fe of Pleading, becauſe the Traverſe was naught; tis true, 14. vw 


there was a Traverſe, abſque hoc quod the Defendant retor- 23" 


navit aliter vel alio modo; but that was held good, becauſe it 
anſwered the falſo alledged in the Plaintiff's Declaration: In 
this Caſe there is no Traverſe, but tis conkeſſed by the De- 
murrer that he did falfly and deceitkully return Cepi Corpus, 
and ſo the Plaintiff is at apparent Damage, and hath no 
Remedy without this Adlon, and the Defendant is at no 
Pꝛejudice, but hath his Remedy over on the Bail-Bond, 


North Chief Juſtice, Wyndham and Atkyns, Juſtices, held, Judgnen. 


that the Action would not lie; fo2 when the Sheriff returns 


Cepi Corpus & paratum habeo, though he have him not in 
Vor. II. 2 Court, 


7 


86 
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Caf. temp. W. 
3. 494 


Decree of the 


Execution of 
a Fine in 
Specie. 


Court, tis no kalſe Return; fo? if he hath taken Ball, he 
hath done what by Law he ought to do; if he arreſt a Man 
in Yorkſhire, the Law will not compel him to bzing the Party 


hither to the Bar, becauſe of the Charge; if he make an in- 


ſufficient Return, neither the Party oz the Court are deluded, 
becauſe the common Method in ſuch Caſes: muſt be purſued, 
by which the Party will have Remedy. This Return is 
true; and Juſtice Atkins held, that the Sheriff was not 
obliged by the Statute to return only a Cepi Corpus & para- 
tum habeo, but might return, that he took Bail; fo2 the Sta- 
tute p2ovides, that if he return a Cepi Corpus, he ſhall be 
chargeable as befo2e, but doth not enjoin him to make ſuch 
Return; the Caſe of Bowles and Laſlels is full in this Point, 
and therefoze Judgment was given koz the Defendant, 


But Juſtice Scroggs was of another Opinion; ſays he, 
This Atton being bzought becauſe the Defendant ſaid he had 
the Body ready, when in truth he had not, was an apparent 
Injury to the Plaintiff, of whom the Statute muſt have ſome 
Conſideration; fo2 it doth not require the Sheriff to ſay 
Cepi Corpus & paratum habeo, but he muſt make his Return 
good. 02 othezwiſe theſe Mozds are very inſignißcant; and if 
the Statute obliges him to let the Party to Bail, and no- 
thing moze is thereby intended fo2 the Benefit of the Plain⸗ 
tiff, why doth the Court amerce the Sheriff, and puniſh him 
fo2 doing what the Statute direcks? Therefoze if the Plaintiff 
bzings a Habeas Corpus upon the Cepi, and the Defendant 


doth not appear, the Plaintiff is then well intituled to this 


Action. 


Hollis verſus Carr, in Cancellaria. 


'DE Low Chancello2 Finch having called to his Aſi: 
: tance Juſtice Wild and Juſtice Windbam, to give their 
Opinions what Relicf the Platutiff was to have foz the reco- 
vering of 60001. which was his Lady's Poztion. After thoſe 
Judges had ſpoken ſhoztly to the Matter, he put the Cale: 
Viz. The Plaintiff by his Bill demands 6000 l. due to him 
fo2 his Wife's Poztion, with Intereſt fo2 Nan-paywent, ac- 
cozding to the Purpozt of certain Articles of Agreement, 
dated in Auguſt 1661, and mentioned to be made between old 
Sir Robert Carr (the Defendant's Father), his Lady and 
Son (the now Defendant,) and Lucy Carr his Daughter, on 
the one Part, and my Lozd Hallis and Sir Francis his Son 
(the now Plaintiff) on the other Part. > he 

| « | . 


oa TT £A. i. . AC. 
1 


_—_ 


ww ww a 


—_ 
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Cbe Articles 3 an Agreement of a Barriage to be. 
had between the ſaid Sir Francis Hollis and Lucy Carr, with 
Covenants on the Plaintiff's Side to ſettle a Jointure, &c. 
and on the other Side to pay 60001. and 'tis agreed in the 
Articles, that a Fine was intended to be levied of ſuch Lands, 
&c. fo2 ſecuring the Payment of 5000 l. &c. 

The Marriage takes Effet, but old Sir Robert Carr did 
never ſeal theſe Articles; the Lady Carr ſeals befoze, and the 
Dekendant after Marriage. | 

Sir Francis had Jſſue by his Lady Lucy, one Child ſince 
dead; the Lady is likewiſe dead; the Jointure was not made, 
1102 the Potion paid. 

Afterward, viz. Anno 1654. an At of Parliament was made 
fo2 ſettling old Sir Robert Carr's Eſtate, whereby the Trul⸗ 
tees therein named are appointed to ſell it fo2 Payment ot 
Debts, and raiſing this Poztion ; by which Ack all Convey- 
ances made by old Sir Robert Carr, ſince the Pear 1639. are 
made vold, except ſuch as were made upon valuable Conſi⸗ 
verations; but all thoſe made by, him befoze the ſald Pear, 


with Power of Revocation (if not actually revoked) are ſaved; 


and in the Pear 1636. he had executed a Conveyance, by 
which he had made a Settlement of his Eſtate in Call, with 
a Power of Revocation; but it did not appear that he did 
ever revoke the ſame. 

The greateſt Part of the Lands appointed by this Ac of 
Parliament, to be ſold by the Truſtees, are the Lands com- 


p2iſed in that Settlement, and now, .after the Death of Sſr* 


Robert Carr, the Plaintiff erhibits his Bill againſt the Son, 

(not knowing that ſuch a Settlement was made in the Pear 

1636. till the Dekendant had ſet it kozth in his Anſwer; and 

by this Bill he deſired that the Truſtees may erecute their 
Truſt, &c. and that he may have Relief. 


— 


On the Defendant's Side it was urged, That after the Ex parte 


Harriage there was a Bond given fo2 an Additional Join: ** 
ture, and '{t wis upon that Account that the Defendant was 
d2awn in to execute theſe Articles: And if the very Reaſon 
and Foundation of his entring into them failed, then they 

ſhall not bind him in Equity; and in this Caſe it did fail, bs 


cauſe the Plaintiff had diſabled himſelf to make any other 


Jointure, by a Pze-conveyance made and executed by him, of 

his whole Eſtate; and if this Agreement will not bind him, then 
this Court cannot inlarge the Plaintiff's Remedy, oz appoint 
moze than what by the Articles is agrfed to be done; neither 
can the Defendant's Sealing incumber the Eſtate-Tafl in 


Equity, becauſe the Lands were not then in him, his Fa: - 


ther 


ww 


88 Paſch. 28 Car, II. in Cancellaria. 


MH ther being Tenant in Tall, and then living; and the ſub- 
N ſequent Oeſcent by which the Lands are caſt upon him, al⸗ 
BLESS ters not the Caſe, fo2 the very Bight which deſcends is ſaven 
11 5 by the At from being charged. 


But on the other Side it was argued, That though the 
$311 1 Marriage did p2oceed upon the Defendant's Sealing, = 
I-16 the Aſſurance which was to be made, was a pꝛincipal Motive 
{1 | | 4 


thereunto; and it being agreed befoze Marriage, though not 
executed, it was very juſt that he ould ſeal afterwards; and 
11 though the additional Jointure was not made, pet there was 
131.48 | no Colour that the Defendant ſhould bzeak his Articles fo? 
1 | that Reaſon ; becauſe if the Bond be not perfo2med, 'tis fo2- 
"I | feited, and may be ſued; and nothing appeared in the Caſe 
1415 of any Conveyance made by Sir Francis, whereby he had dil⸗ 
1 115 abled himſelf to make an additional Jointure, and he hath 
+ | expꝛelly denied it upon his Dath. And though tt was objecked, 
15 That the Boney was raiſed by the old Lady Carr, and by the 


| 

| Direſtion of the Truſtees lodged in the Þands of one Cook, 

414 who is become Jnſolvent; it was anſwered, That there was 
FH no P2oof of the Conſent of the Truſtees, and therefo2e this 
I Payment cannot alter the Cale. : 

4+ After the Matter thus ſtated, the Lozd Chancelloz delt. 

AR vered his Opinion, That the 6000 J. is due to the Plaintiff, 

4 unpaid and unſatisfied, ko; though the Barrfage had not 
1 | taken Effet, yet the Covenant binds the Defendant, becauſe 
4-448 + a Deed is good fo2 a Duty without any Conſideration. 
4 2. The Plaintiff has Remedy againſt the Perſon of the 
Defendant at Law fo2 this 6000 l. 

3. De has Remedy againſt ſuch of the Defendant's Lands, 
which are not compiled in the Settlement made 1636. fo? 
as to them the Truſtees may be enjoined to erecute the Truft. 

And he deſired the Dpintons of the Two Juſtices, if any 
Thing moze could be done in this Caſe. 


Abr. Eq. Juſtice Windham was of Opinion, That nothing moze 


44 =. could be done, but to make a Decree to enfozce the Erecutton 


1 Wms. 91, Of the Truſt. 


109, 321, 
780, «. 134, And Juſtice Wild ſaid, That the Plaintit has his Re- 


314, 397, medy at Law againſt the Defendant, and upon the Ac 
4750 645 of Parliament againſt the Truſtees; but upon theſe Ar- 
3 Wms. 215, ticles no Decree could be made to bind the Lands, fo? 


7 that would be to give a much better Security than the 
FRE bo, x 8 5 « Parties 
84, 149, 226, 484, 276, 296, 2 Ver. go, 106, 428, 552, 303, 670, 736, Prec. 
= Bas 50, 308. 2 Mod. Caf. 10 . & Eq. 72, — 171. Caf. — Mac. ** oi Gilb. 
Eq. Rep. 10, 11, 34. Cal. temp. Talb. 15, 19, 216, 252, &c. to 262. Stra. 243. 
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Parties had agreed on. But if there had been a Covenant 
in the Articles, that a Fine ſhould be levied, it might have 
been otherwiſe, 'tis only that a Fine is fntended to be levied. 
But as to that, the Lozd Chancelloz was of Opinion, 
That it was a good Covenant to levy a Fine, fo2 the Wo2s 
[Articles of Agreement, &c.] go quite thzough, and make that 
Clauſe a Covenant; but becauſe Juſtice Wild was of another 
— he deſired the Attozney General to argue theſe Thee 
oints: | 
1. Whether this was a Covenant to levy a Fine oz not? 
2. Ik it was a Covenant, whether this Court can decree 
him to do it; fo2 though the Party has a good Remedy at 
— ca this Court might not give Remedy upon 
the Land | 
3- Jf it was a Covenant to levy a Fine, and the Court 
may decree the Defendant to do it; yet whether ſuch a De- 
crete can be made upon the Pꝛaper of this Bill, it not being 
particularly pꝛaped; fo2 the Plaintiff concluded his Bill, with 
paying Relief in the Execution of the Truſt, &c. | 
In Trinity-Term following theſe Points were argued by 
Serjeant Maynard, Sit John Churchil, and Sir John King 
fo2 the Plaintiff, Pz. Attorney and Mz. Solicitor, and Mz. 
Keck fo2 the Defendant, all in one Day, and in the ſame 
D2der as named. | 
The Counſel fo2 the Defendant urged, That this was no Ex parte 
Covenant in Law to infozce the Defendant to levy a Fine; Od. x, 
'Tis agreed that there is no need of the Mozd [Covenant] Rep. 6, 7; 
to make a Covenant; but any Thing under the Þand and 22 
Seal of the Parties, which impozts an Agreement, will! 
amount to a Covenant; fo fn 1 Roll. Abr. 518. theſe Moꝛds 
in a Leaſe fo2 Pears, viz. That the Leſſee ſhall Repair, make 
a Covenant; ſo in the Caſe of Indentures of Appzentice- 
ſip there are not the foymal Mozds of a Covenant, but 
only an Agreement that the Maſter ſhall do this, and the 
Apprentice ſhall do that; and theſe are Covenants : But 
in all theſe Caſes there is ſomething of an Undertaking ; 
as in 1 Roll. 519. Walker verſus Walker. It a Deed be made 
to another in theſe Mozds, viz. I have a Writing in my Cu- 
ſtody, in which W. ſtandeth bound to B. in 1001. and I will be 
ready to produce it; This is a Covenant, fo2 there is a p2e- 
ſent Engaging to do it, but there are no ſuch Wozds here, 
tis only a Recital, That whereas a Fine is intended to be le- 7 
vied to ſuch Uſes, &c. Cis only introduitive to another 
Clauſe, without poſitive o2 affirmative Wozds, and there- 
koze can never be intended to make a Covenant, but are 
Vor, II. Aa a recited 
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recited to another Purpoſe, viz. To declare the Uſe of a Fine, 
in caſe ſuch ſhould be levied. 
It Articles of Agreement are executed in Conſideration of 
an intended Marriage, and one Side covenants to do one 
Thing, and the other Side another Thing; was it ever ima⸗ 
gined that upon theſe Mozds, [Whereas a Marriage is in- 
tended, &c.] that an Adion of Covenant might be bꝛought ro 
: enfozce the Marriage: And pet there is as much Reaſon fo? 
| the one as the other; therefo2e ſince the Parties have neither 
made no2 intended it fo2 a Covenant, tis not neceſſary tha 


FF it ſhould be lo conſtrued. | 


Ik this is a Covenant, the Parties at Common Law could 
only bzing an Action of Covenant, and recover Damages fo2 
not levying of the Fine, and that the Plaintiff may do now 
upon the erpzeſs Covenant koꝛ Non-payment of the Boney; 
but then the Bꝛeach muſt be afligned accozding to the Mozds, 
viz. 'That the Defendant did not levy a Fine as intended, who 
may plead that a Fine was never intended to be levied; and 
by what Jury ſhall this be tried: | 

Jt may be objefed, That every Article ſtands upon its own 
Bottom, and the Title of them (being Articles of Agreement) 
extends to every Paragraph. : 

But as to that, each of theſe Articles is to be conſidered 
by ft ſelf; and every Paragraph begins, viz. It is covenanted, 
&c. which ſhews it was never intended to make ft a Cove- 
nant, by the Title of the Articles, and the rather, becauſe 
"tis unreaſonable to make ſuch a Conſtruſtion; fo? it is not to 
be ſuppoſed that a Man will covenant that a Fine ſhall be 
levied, as in this Caſe, by A. and B. and himſelf, when 'tis 
not in his Power to compel another. 

2. Admitting it to be a Covenant, yet it would be very 
hard to decree the Execution of a Fine in Specie ; fo2 the Fa- 
ther of the Defendant was alive when he executed the Deed, 
and the Father being Tenant in Tail, who never ſealed, the 
Son could have no pꝛeſent Right, who did ſeal ; and if Mat⸗ 
ters had ſtood now as then, how could a Court of Equity de- 
cree a Fine, by which a Right might be ertinguiſhed, but 

6 could never be transferred, and by which no Uſe could be de- 
729, 289, Clared? Foz though ſuch a Fine be good by Eſtoppel, befoze 
290, 1051. the Tail deſcends to the Jſſue; yet no Ciſe can be declared 
9 Was 27. thereupon, no2 upon any Fine by Eſtoppel; and there is no 
1 Vern. 60, Reaſon why Length of Time ſhould put the Plaintiff into a 


_ 34,132,149, better Condition than he was when the Articles were exe⸗ 


2 Mod. Car, cuted. 


in L. & Eq. 162, Caf, temp. W. 3. 32. Caſ temp. Mac. 467, 45, 412, 413. Caf. temp. Talb. 
234, Kc. 239. | 
3. And 


— 
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3. And laſtly, ſince here is a particular Reliet pꝛaped, in 
no wiſe concerning the Levying of this Fine, but only a Re- 
lief in the Execution of the Truſt, this Court cannot decree 
the Defendant to levy one, it being againſt the conſtant 


Courſe and Rules thereof, 


But on the other Side it was ſaid by the Plaintiff's Coun: Ex pare 
ſel, that the Wlozds do declare the Intent of the Parties, V** 
that a Fine ſhall be levied; and tis the Intent which makes 
the Agreement; and where there is an Agreement, an Action 
of Covenant will lie. 

Jf a Pan covenant to do ſuch a Thing in Conſideration 


of a Marriage, and then there is this Clauſe, viz. Whereas 


it is intended that he ſhall marry before Michaelmas, that then, 
&c. certainly upon the whole Deed here is a good Covenant 
to marry befoze Michaclmas, 

In this Caſe tis covenanted, that 60001. ſhall be paid, and 
that it ſhall be ſecured as herein is after mentioned; then 
'ris declared, that a Fine is intended to be levied fo2 that 
8 this is a good Covenant to make a Security by a 

ine. 

But ik the particular Manner how the Security was to 
be made, had been omitted, yet upon the Mozds [Covenants 
to ſecure it] the Court hath a good G20und to make a Decree 
to levy a Fine, that being the only Map to ſecure it. 

2. As to the Objeckion, That the Defendant had but a 
Poſſibility of having the Eſtate when he entred into this 
Covenant, (admitting it to be ſo) yet why ſhould that be a 
Reaſon to hinder him from making good the Security when 
he hath it, ff Father and Son covenant to make an Aſſu- 
rance, the Father who hath the Eſtate in Poſſeſſion dies, the 
— muſt then operate upon that Eſtate in the Þands of 
the Son. | i 

3. Here is a general Pꝛaper fo2 a pꝛoper Relief, in which 
the Plaintiff's Caſe is included, and therekoze pꝛaped Judg⸗ 
ment fo2 him. » | 


The Lozd Chancelloz, puſently after the Arguments on Curia. 
each Side, delivered his Opinion, That upon the whole 
Frame of the Articles there was a Covenant to levy a Fine, 
fo2 wherever there is an Agreement under Hand and 
Seal, Covenant lies; that in this Caſe there was a plain 
Covenant, if the firſt Article of giving farther Security 
be coupled to that Paragraph of intending to levy a Fine, 
fo2 that is the farther Security intended, ſo that the Pean⸗ 
ing of the Parties runs thus: J do intend to levy a 
Fine, which is koz the ſecuring of 60001. and this appears 

4 to 


* 
= = 
2 0 — 
—ä—— — Vw 


2 Paſch. 28 Car. II in Cancellaria 


— — 


to be their Agreement. Now there are many Caſes where 

Wozws will make a Covenant, becauſe of the Agreement, 

when the general Moꝛds of Covenant, Grant, &c. are want: 

ing: as Yielding and Paying will make a Covenant, fo2 the 
Reaſons afozeſaid. | 

_ 5 And therefoze the Party having p2ovided himſelf of real as 

Herl. Well as perſonal Security by theſe Articles, he ſald he would 

- not depzive him of it; eſpecially when it might be moze 

Trouble to bing an Acklon of Covenant fo2 the not levy- 

ing of the Fine, fo2 upon that many Mueſtions might artſe, 

as who ſhould do the firſt Act, &c. fo2 which Reaſons he de- 

creed the Execution of the Fine in Specie. 


—_Yy 
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— Anno 28 Car. II. in Communi Banco. 
Ingram verſus Tothill. 
Eplevin: The Caſe was, A Man made a Leaſe fo? =— 
99 Pears, ff A. B. and 2 ſhould ſo long live, ren-, vent 314. 
» ding an Heriot after the Death of each of them luc⸗ Mod. Rep. 
ceſſively, as they are all Thꝛee named in the Deed; 2:6 Pollen. 
the laſt named Died firſt; and if an Heriot _ be paid, 
was the Queſtion. 5 0 
3 Stroud, Serjeant, urged that it ſhould not, becauſe the 
Reſcrvation is the Leſſoz's Creature, and therefoze to be 
taken ſtrongly againſt him; As if Rent be reſerved to him 
and his ' Alligns, oz to him and his Erecuto2s, the Peir * Per N, 
ſhall not have ft: So is the Authozity in 33 Eliz. Owen 9. — 
Keddend' to the Leffoz, his Exetutozs and Adminiſtratozs Wee” 
durante termino 21 Annorum, &c. the Þeir ſhall not have the. 0. 35. 
Rent, becauſe tis not reſerved to him. — 28 27 
Tn this Cate the Heriot is reſerved if the Thee die lut⸗ 0 5 Var 
cefſively, and the Lefſo2 is contented to truſt to that Con- nine pre 
tingency. OO the 
r and _ 
As to this Point, the Court gave no Opinion, but Tudg- He? Ban 
| ment was given fo2 the Plaintiff upon the Pleading, becauſe — yy 
E the Defendant had juſtified the taking of a Diſtreſs, by ver- Laich 99. 


tue of a Leaſe fo2 a Term of Years, if Thee live ſo long, 2 Sound. 367. 
and did not aver that any of the Lives were in Being. — EA. 46, 

2. be lets foꝛth, That one of them was ſetſed, and being 1 . 516. 
ſo ſeiſed died, but doth not ſay obiit inde ſeiſit, and theſe were 3 7 ms. 20, 


held incurable Faults. 


1 Vern. 165, 283, Preced. Chan. 156. 1 Mod. Caf. in L. & Eq. 72, 123, 221. 2 Mod. 22 517 & 
Eq. 32, 122, 157, 159, 171. Stra. 1221. Caf. temp. W. 3. 23. Cal. temp. An. 45. Caf. temp. 
Talb. 44, Kc. 268, &. Stra. 763, 1221. 


Vol. II. B b Anonymus. 


= . 
« N 
r TV , n 


8 


dt did A. nt 


+. 2» 


8 
7 ax 


—— — 


— 4 
Co 
— 
— — - <- <a» a> * 
— 8 
— — 8 
L 
- - ” - 


. — — * * 


— — 
Rog 
—_— CO — —__ - — — — 
none GS N Kr 
— > 


— 2 
— ww N 82 £4 


-- . — _ - - — 


abort: * 


— ow - 
ib. a - tu cha. — ” # i 
= 4 * — — "> 2 8 . — . — 
Con ol BIR CAS ET 2 "+ 7 2 E — S, 7 
N 0 9 * —— — * ww 
\ 
—_— 


— 


— 


— — 
— 


— 


Trin. 28 Car. II. in Communi Banco. 


Exceptions to 
the Count in 
a Formedon in 
Diſcender. 

1 Mod. Rep. 
219. S. C. 
$ Co. 88. 
Caſ. temp. 
Mac. 140, 
362, 367. 


Id. Raym. 
431+ 


Dyer 216. 


1 Inſt. 326. 


Ex parte 
Def 


Anonymus. 


Na Formedon in Diſcender: The Tenants by Lurner, Ser- 

jeant, ok Counſel with them, took Thee Exceptions to 
the Count. | 833 

1. The Demandant (being B2other to the Tenant in 
Tail who died without Iſſue) ſets fozth, that the Land be- 
longed to him poſt Mortem of the Tenant in Tail, without 
ſaying, that he died without Iſſue: In the ancient Regiſter 
in a Formedon, tis pleaded, that the Tenant in Tail died 
without Iſſue, and fo it is in Co. Entr. 254. b. Raſt. Entr. 
341. b. quæ poſt Mortem of the Donee reverti debeant, eo quod 
the Donee obüt ſine Hærede; all the Pꝛecedents are ſo, 9 E. 


4. 36. | | 5 

2. The Demandant makes as ik there were Two Þeirs 
of one Man, which cannot be pleaded, fo2 he counts that 
his eldeſt Bzother was Heir to his Father, and that after 
his Death he is now Þeir, which cannot be, fo2 none is 
Heir to the Father but the eldeſt Son, and therefoze when 
they are both dead without Jſſue, the next B2other is Heir 
to him who was laſt ſeiſed, and not to the Father, and then 
he ought to be named, which is not done in this Caſe. Hern's 
Pleader, fol. Pe 

'Tis true, in a Formedon in Reverter (the Tail being ſpent) 
the Dono2 ought not to name in his Count every Iſſue 1n- 
heritable to the Tail, becauſe he may not know rhe Pedi⸗ 
gree; and therekoze tis well enough fo2 him to ſay, quæ poſt 
Mortem of the Donee ad ipſum reverti debeant, eo quod he 
died without Tſſue; but in a Formedon in Diſcender, tis pꝛe- 
ſumed that the Demandant knows the Deſcent, and there- 
koꝛe he ought to name every one to whom any Right did de⸗ 
ſcend. Jenkin's and Dawſon's Caſe. Hetley 78. 

3. The Demandant hath not ſet fozth, That he is Þeir 
of ]. begotten on the Body of his Wife, which he ſhould 
have done, becauſe this being in the Diſcender he muſt make 
himſelf Iſſue to the Tail. 


Theſe Exceptions were anffered by Serjeant Seys; and 
as to the firſt, he ſaid, That in a Formedon in Diſcender, he 
need not to ſet kozth that the Tenant in Tail died without 
Iſſue, which he agreed muſt be done in a Formedon in Re- 
mainder oꝛ Reverter. 39 E. 3. 27. Old Entr. tit. Formedon 
pl. 3. 7 H. 7. 7. b. a Caſe erp2eſs in the Point. oh 
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To the Second Exception he ſaid, That it was no Re- 
pugnancy in Pleading to ſay, that Two were Heirs to One 


Man, fo2 they may be ſo at ſeveral Times, and ſo it appears 


to be in this Caſe, ſince tis ſaid Poſt Mortem of his Bꝛother 
who was Heir. | 

To the Third Exception, 'Tis well ſet fozth that the De- 
mandant was the Iſſue of Ingram, begotten of the Body of 
Jane; fo2 he ſaith his Bzother was lo, and after his Death 
he was B2other and Þcir of him, which is impoſſible to be, 
unicſs he was begotten as afozeſaid; and of this Opinion 
were all the Court; viz. That tis well enough ſet. fo2th, Judgment. 
That poſt Mortem of the Tenant in Tail deſcendere debet 
fo2 if he had any Childzen alive it could not deſcend to the 
Demandant as Bzother and Heir, which he hath alledged; 
gud they all agreed the Difference between a Formedon in 
the Diſcender, Remainder and Reverter. And as to the Se- 
cond Exception, there is no Contradiſtion to ſay Two are 
Heirs to One tempore diviſo. And the laſt Exception had no 
Force in ft. But then it was obſerved, That the Deman⸗ 
dant in his Urit had ſet out his Title after the Death of 
the Tenant in Tail, and in the Count tis only Quz poſt 
Mortem, &c. But to that it was anſwered, it relates to the 
Crit, and what is therein ſhall ſupply the Et cetera in the 
Count. 


Wood ward verſus Aſton in Banco Regis. 


Ndebitatus Aſſumpſit fo; 10 l. in Money received to the Joint Office 

Plaintiff's Uſe, and upon a Trial at Bar this Term, 13 
the Caſe upon Evidence was, viz. —— 

Sir Robert Henly, Pꝛothonotary of the Court of King's ſents that ano- 
Bench, makes a Gant of the Office ok Clerk of the Papers den dan de, 
(which of Right did belong to him) unto Mz. Vidian and a Surrender. 
M2. Woodward, fo; their Lives, and the Life of the longeſt: Jena 
Liver of them. 3 3 

Afterwards Mz. Vidian makes a Parol Surrender of this W. 3. 10. 
Ozant, and then Sir Robert Henley makes a new Gzant to Fh 
By. Woodward and My. Aſton the Defendant, fo2 their 27 2. © 
Lives, and fo2 the Life of the S urvivo:: Mꝛ. Vidiar dies, 
and whether the Plaintiff Woodward ſhould have all the Pꝛo⸗ 
fits ok the Office by Survivozſhip, was the Queſtion. 

It was agreed, That this was one entire Office; and as 
one of them cannot make a Deputy, ſo he cannot appoint a 
Succeſſoz. . 

But the Doubt was whether, the Plaintiff had not con- 
ſented that the Defendant ſhould be taken into the Office, 
and had agreed to the new Szant which was made after- 

wards; 
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Ex parte 
Quer“. 


wards; fo2 it was admitted that if | he conſented before 
My. Aſton came in, ft muſt then be found foz the Defen: 
dant; fo2 by his. Conſent he had barred Himſelf of his 
Kight and Benefit of Survivozthip, and that by his con- 
ſenting to the new Szant, that in Law was a Surrender 
of the firſt G2zant, and then the Dekendant is Jointenant 
wi the Plaintiff, and if ſo, his Aﬀton is not maintain- 
able. 

And upon theſe two Points only it was left to the Jury, 
who found fo2 the Ocfendant. 

The Evidence to the firſt Point was, That when M1. Vi- 
dian pꝛopoſed to the Court that the Defendant might ſucceed 
him, after ſome Oppoſition and Unwillingneſs: in the Plain⸗ 
tiff to agree to it; yet at length he declared that he did ſub⸗ 
mit to it, and accodingiy the Defendant was admitted; but 
there was no foumal Entry of his Admittance as an Officer, 
but only the Court's declaring their Conſent that he ſhould 
take his Place. 


On the dther Side it was inſiſted on fo2 the JAaintfff, 
and p2oved, That his Submiſſion to the Court was with 
a ſalvo Jure, and what he did was reluctante Animo, thinking 
i was a Hardſhip upon him, as he often ſince declared: ſo 
that it was quaii a compulſozy Conſent made in Obedience ta 
the Court, with whom it was not good Panners in him to 


contend. 


Several Points were ſtirred at the Tryal; as, 


1 Whether a Surrender of the Gzant of an Office by Pa- 
rol was good. 

2. Whether if a G2zant be made of an Office, oz of any 
other Thing which lies in Gzant, and the Deed is loſt 62 
cancelled, the Office oz the Thing granted ſails to the 
O20und. 'fo2 the Deed is the Foundation; and a Caſe was 
cited in the Lozd Dyer: If there be Two Jointenants, and 
ane cancels the Deed, it hach deſtroyed the Right of the 
other; Quære of theſe Things: But it was agreed, Chat 
if Two Pen Who have one Office fo2 their Lives, and the 
Survivoz of them, if one ſurrenders to the other, and then 
a new Szant is made to this other and a Stranger, he hath 
barred himſelf of the Survivozſhip, and he and the Stran- 
ger are jointly ſeifed, 


Croſſman 


1an 


＋ rin 28 Car. II. in Com muni Banco. 97 


Croſſman verſus Sir John Churchil. 


N a Quare Impedit the Plaintiff's Title was ſet foꝛth in Where an 
for a Preſen- 


his Declaration, which was alſo found in a Special 
UGerdick, That Sir George Rodney was ſciſed of the Avorr- 


ſon in Fee, and died ſeiſed, leaving Two Siſters who were Tur is 
his Coheirs: That Sir John Rodney being alſo one of the kae ben, 


ſame Family, and pꝛetending a Right to the Eſtate; fo2 p2e- W. z. 32. 


venting Suits that might happen, they all enter into an 


Agreement by Jndentures mutually executed, by which it d s. P. 


was agreed, That Sir John Rodney ſhall hold ſome Lands 
in Severalty, and the Coheirs ſhall hold other Lands in 
the like Manner: And as fo2 this Advowſon, a tempozarp 
Pꝛoviſion was made thereof, That each of them ſhould p2e- 
ſent by Turns, and this was to continue till Partition could 
be made: Then comes an At of Parliament and confirms 
the Indenture, and enacks, That every Agreement therein con- 
tained ſhail ſtand, and that all the reſt of the Lands not particu- 
larly named, and otherwiſe diſpoſed by the ſaid Indenture, ſhould 
be held by theſe Three in Common ; One of the Th:ee, who 
by Agreement was nert to Pꝛeſent, grants the nert Avotd- 
ance (the Church being then full) to the Plaintiff, and the 
Queſtion was, Whether theſe Thzee Perſons were not Te- 
nants in Common of the Advowſon? And if ſo, then the 
G2ant of the nert Avoidance cannot be good by One alone, 
becauſe he hath not the whole Advowſon, but only a Right 
to the Third Part. | 
Jt was ſaid, That if Tenants in Common had made 
ſuch an Agreement, it would not have been any Diviſion of 
= Intereſt, fo2 there muſt be a Partition to ſever the In⸗ 
eritance. 


The Court were all of Opinion, That Judgment ſhould Con. 


be given fo2 the Plaintiff, fo2 there was-an Agreement that 
there ſhall be a Pꝛeſentation by Turns, and therefo2e fo2 
One Turn each hath a Right to the whole Advowſon, by 
Reaſon of the Ac of Parliament by which that Agreement is 
confirmed, and thereby an Intereſt is ſettled in each of them 


till Partition made: But this Agreement would have veſted 6 Co. : 2. 


no Intereſt in either of them without an Ac of Parliament 4 


to coxrobozate it; therefoze there had been no Remedy upon N. B. 6. 


it but by an Adlon of Covenant. This Caſe was argued 
four times, and not One Authozity cited, ; 
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For Words 
ypon the 


of 2 R. 
*.c.5 not for the King, but for Sedition and for a Commonwealth, and 


2. c. 5. 
Jones 49. 


Comyns 439 


The Earl of Shafrsbury ver ſus Lord Digby. In 
Banco Regis. 


OCandalum Magnzuum. The Plaintiff declares upon the 
Statute of 2 K. 2. cap. 5. fo2 theſe Mozds, viz. You are 


by God we will have your Head the next Seſſions of Parliament. 

After Uerdi# fo2 the Plaintiff, and 10001. Damages given, 
it was moved in Arreſt of Judgment, and ſeveral Erceptions 
* 


1. As to the Recital of the Statute, the ons ok which 
are, That no Man ſhall deviſe any Lies, &c. and the Plaintiff 
fo2 the Mod deviſe had uſed the Latin TWo2d contrafactio in 
his Declaration, which was very imp2oper, that being to 
counterfeit and not to deviſe; fo2 it ſhould have been machi- 
no oz fin go, thoſe are moze exp2eſlive TWozds of Devile. 

2. 'Tis allcdged, that the Defendant dixit mendacia of the 
Plaintiff, viz. Hæc Ang icana verba ſequen and doth not al⸗ 
ledge that he ſpoke the Mods. 

3. The moſt material Dbjeion was a Miſtake in the Re- 


| cital of the Statute, the Mos of which are, That none 


Caſ. temp. 
An. 64, 84. 


ſhall ſpeak any ſcandalous Words of any Dukes, Earls, &c. the 
Juſtices of either Bench, nor of any other great Officer of the 
Kingdom; but the Plaintiff in his Declaration recites it thus, 
viz. None ſhall ſpeak any ſcandalous Words of any Dukes, Earls, 
&c. Juſtices of either Bench, Great Officers of the Kingdom, and 
leaves out the Wozds, neque al'; ſo that ft muſt be conſtrued 
thus, None to ſpeak of any Dukes, Earls, &c. being great Offi- 
cers of the Kingdom ; and then tis not enough that the Plain⸗ 
tiff is Comes, but he alſo ought to be a great Officer of the 
Kingdom, which is not ſet out in this Caſe. 

But upon great Debate and Deliberation, theſe Ercep- 
tions were over-ruled; and the whole Court gave Judgment 
fo2 the Plaintiff. 

As to the Firſt Erception, they ſaid, Coatrafactio is a le- 
gal Tloꝛd, and apt enough in this Senſe, and ſo are all 
the Precedents and thus it was pleaded in the Lozd Crom- 
wel's Caſe. 

As to the Second Exception, it was ſaid, the Mendacia 
which were told were the Engliſh Ulozws which were 
ſpoken; and the [viz. Hæc Anglicana verba ſequen' being in 
the Accuſative Caſe] are governed by the ſame Uerb which 
governs the Wozds precedent (viz. horribilia —__ 

2 des 


- 
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ſides koz the ſuppozting ok an Action the [viz.] may be tranſ- 
poſed, and then {t will be well enough, viz. the Defendant 


In ſpoke bzc Anglicana verba, viz. Lies of the Plaintiff. 
As to the Third Exception it was anſwered, That the 
| Plaintiff need not recite the Statute, it being a * general * Sid. 348. 
the Law; and admitting there was no Neceflity, yet if de will 75* 2 +- 
are unvertake to recite it, and miſtake in a materfal Point, tis Pot zo.. 
ind incurable; but if he recites ſo much as will ſerve to main⸗ L. Raym. 
it. tain his own Action -truly, and miſtakes the reft, this will 343 
en, not vitiate his Declaration; and ſo he hath done here by re- 
ns citing ſo much of the Statute, which enaits, That no Man 
| ſhall ſpeak any: ſcandalous Words of an Earl, which is enough 
(he being an Earl) to entitle him to an Aﬀton, and he con- 
ich cludes prout per cundem Actum plenius liquet ; and the Court 
tiff grounded themſelves pzincipally upon a Judgment given in 
in this Court, which was thus, viz. There was a Robbery 
to committed, and the Party bzought an Afton upon the Sta- 
hi- tute of Huy and Cry, in which he recited incendia Domorum, 
the ſaid Statute beginning, Foraſmuch as from Day to Day 13 E. 1. c. 1. 
the Robberits, Murders, Burning of Houſes, &c. and the P2ecedents 
al- are all ſo: But the Parliament Roll is Incendia generally, 
without Domorum ; and it was ffrongly urged, that it was a 
ze⸗ Miſrecital, which was fatal: But the Court were all of 
ne Opinion, That the Plaintiff's Caſe being only concerning a 
the Robbery, fo2 which the Statute was well recited, and not 
he about Burning which was miſtaken, it was fo2 that Reaſon . 
is, good enough; and Judgment was given accozdingiy. 
ls, When this Cauſe was tried at the Bar, which was in 
nd Eaſter Term laſt, the Lozd Mohun offered to give his Teſti 
en mony fo2 the Plaintiff, but refuſed to be Twozn, offering to 
A (peak upon his Honour; but Juſtice Wyld told him, in Canſes 
(n- between Party and Party he muſt be upon his Oath. 
he The Lozd Mohun asked him, whether he would anſwer 
it? The Judge replied, That he delivered it as his Opi⸗ 
p- nion; and becauſe he knew not whether it might cauſe him 
nt to be queſtioned fn another Place, he deſired the reft of the 
Judges to deliver their Opinions, which they all did, and 
le ſaid he ought to be woꝛn; and ſo he was, but with a ſalvo 
all jure; fo2 he ſaid there was an Oꝛder in the Houle of Peers, 
_ That tis againſt the Privilege of the Houſe for any Lord to be 
ſworn. | | 
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Anonymus. 


EBT upon the Statute fo2 not coming to Church, 

and concludes Per quod Actio accrevit eidem Domino 
Regi & quer* ad exigend' & habend'. The Exception after 
Judgment was taken, that it ought to Have been only Actio 
accrevit eidem the Plaintiff, qui tam, &c. and not exigend' & 
habend' fo? the King and Himſelf, Sed non allocatur: Fo; upon 
Search of Pꝛecedents, the Court were all of Opinion that 
t was good either way. 


a Anonymus. 
Factor, where I N Accompt : Judgment was given quod computet; and the 
pe hu w 1 Defendant pleads befoze the Auditozs, That the Goods 


Money. whereof-he was to give a reaſonable Accompt were bona 
Abr. Eq. peritura; and though he was careful in the keeping of them, 
309-n. 6:8, Yet they were much the wozſe; That they remained in his 
3 Wms. 185, Hands fo? want- of. Buyers, and were in Danger of being 


237, 279- Wozſe, and therefoze he ſold them upon Credit to a Pan be- 

W. 3. $14, vond Sea. * 
515, 602. # 

Mac 149, Che Plaintiff demurred; and after Argument by Barrel 

Stra. 1178, Setjeant fo2 the Plaintiff, and Baldwin Serjeant fo2 the 

„. Defendant, the whole Court * were of pinion that the 

* Plea was not good, Foz ff a Merchant deliver Goods to his 

Fa#02 ad merchandizand', he cannot ſell them upon Credit, 

but fo2 ready Yoney, unleſs he hath a particular Commiſſion 

from his Maſter ſo to do; koz if he can find no Buyers, he 

is not an{werable; and if they are bona peritura, and cannot 

be ſold fo: Boney upon the Delivery, the Merchant muſt 

give him Authozity to ſell upon Truſt. Jf m are burned, 

oꝛ he is robbed without his own Default, he is not liable; 

and in this Caſe it was not pleaded that he could not ſell 

the Goods fo2 ready Money; and the Sale it ſelf was made 

beyond Sea, where the Buyer is not to be found; like the 

* Bulſt. 103. Caſe ok Saddock and Burton, where in Accompt againſt a 


Yelv. 202. 


Faito?2, he pleads that he ſold the Jewel to the King of Bar- 
bary fo2 the Plaintiff's Uſe, and upon a Demutrer the Plea 
was held naught; koz when a Fafo2 hath a bare fAuthozity 
to ſell, in ſuch Caſe he hath no Power to give a Day of 


— but muſt receive the Money immediately upon the 
ale, 


There- 
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Therefoz? in the Caſe at Bar, if the Baſter is not bound 
by the Contra of the Servant without his Conſent, oz at 
leaſt the Goods coming to his Uſe; neither ſhall the Servant 
have Authozity to ſell without ready Monep, unleſs he hath a 
particular ©2der fo2 that Purpoſe. | | 

There=was another Thing moved in this Caſe fo2 the 
Plaintiff, that the Plea ought to be pur in upon Dath; fo2 
having pleaded that he could not ſell without Loſs, he ought 
to ſwear it. Fitzh. Accompt, 479. But no Opinion was delt- 
vered herein, only the Chief Juſtice ſaid, That the Plaintiff 
ought to have required the Plea upon Dath, fo2 otherwiſe it 
was not neceſſary : But fo2 the Subſtance of the Plea it 
was held ill, and Judgment was given fo2 the Plaintiff, 


Harris's Caſe. 


Erjeant Hopkins moved fo2 a P2ohibition. The Caſe Hasband dies, 
was: A Man makes a Will, and appoints his Wife to b. Vi res- 
be Executrix, and deviſes a Shilling to his Daughter fo2 a dies b:wore 
Legacy, and dies; the Erecutrir, befoze Pꝛobate of the Probate: Ad- 
Will, dies alſo Inteſtate; and whether the Goods ſhall be 4 
diſtributed by the Ack for ſettling Inteſtates Eſtates amongſt the vert of Kin to 
nert of Kin to the Executrix, oz to the next of Kin to the Tef- e Hausband. 
tatoz her Pusband, was the Mueſtion: Since the dying befoze 2 Cp. . 
Pꝛobate, her Þusband in Judgment of Law died alſo Inteſtate. 
This Caſe ſeems to be out of the Statute, the Pusband Abr. Ed. 249- 
having made a Will, and the Ac intermeddles only where no * en. 200, 


Will is made, Si bw. 


| 3. 16, 306, 
The Court delivered no Judgment in it, but ſeemed to in- C cp. 
cline that the Statute did extend to this very Caſe, and that Mac. 315. 
Adininiſtration muſt be committed to the next ok Kin of the 215. 


pusband; but if there (ould be no Diſtribution, it muſt. then . 
be accozding to the Will of the Teſtatozꝛ. . 


Reder verſus Bradley. 


T was moved to reverſe a Judgment given in an In- Jedgment re- 

feriour Court upon a Writ of falſe Judgment bzought Ten 
here: The Plaintiff declared in the Aﬀfon below, that where the Da- 
there was a Communication between him and the De: _—_ 
fendant concerning the Service of his Son; and it was One 
agreed. between them, That in Conſideration the Plaintiff 
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Infra 206. 


Inferior 


2 Cro. 443, 


oy 180. 
Sid. 348. 


Poſtea. 

Stra. 113, 
256, 392, 
299, 827, 
$41, 639. 


would permit his Son to ſerve him, the Defendant pꝛomiled 
to pay the Plaintiff 30s. The Plaintiff avers that he did 


permit his Son to ſerve him, and that the Defendant hath 


not paid him the 30s. There was a Uerdi# fo2 the Plaintiff, 
and the Exceptions now taken were: | 


1. Cis not ſaid that the Jurozs were cledi ad triand”, &c. 


2. He ſays his Damage to zo l. of which a Court Baron 
cannot hold Plea; fo2 the Difference taken by my Lopd Coke 
is where Damages are laid under 40s. Coſts may make it 
amount to moze; but where tis laid above, in ſuch Caſe all 
is coram non Judice; fo; which Reaſon Judgment was re. 
verſed; but in this Court, the Judge doth not pꝛonounce the 
Reverſal as 'tis done in the King's Bench. 


Lane verſus Robinſon. 


Reſpaſs fo2 taking of his Cattle: the Defendant juſti- 

fies by Uirtue of an Execution in an Aﬀton of Treſ- 
paſs wrought in a Þundzed Court; and the Plaintiff de⸗ 
murred. 


Serjeant Pemberton took Two Exceptions to the Plea: 


1. Becauſe the Jnferio2 Court not being of Reco2d, cannot 
hold Plea of a Treſpaſs quare vi & armis & contra pacem, but 
it was not allowed; fo2 Treſpafſes are frequently bought 
there, and the Plaintiff may declare either vi & armis, 02 
contra pacem. 

2. The Defendant reciting the Pꝛoceedings below ſaſth, 


taliter proceſſum fuit ; whereas he ought particularly to ſet 


koꝛth all that was done, becauſe not being in a Court of Re- 
coꝛd, the Pꝛoceedings may be denſed and tried by Jury. 


But the Court incline that it was pleaded well enough, 
and that it was the ſafeſt May to pꝛevent Miſtakes, but if 
the JAaintiff had replied de injuria ſua propria abſque tali cauſa, 
that had traverſed all the Pꝛoceedings. Quære whether ſuch 


a Replication had been good, becauſe the Plaintiff muſt an- 


(wer particularly that Authozity which the Defendant pie⸗ 
_— to have from the Court; but no Judgment was 
given, 


2 Sherrard 


2 
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Sherrard werſus Smith. 


Reſpaſs Quare clauſum fregit, and fo2 taking away his 
Goods ; the Defendant juſtifies the Taking by the 
Command of the Lozd of the Manoz, of which the Plaintiff 
held by Fealty and Kent, and fo2z Non-payment thereof, the 
Goods were taken nomine Diſtrictionis. | 


The Plaintiff replies, That the Locus in quo eſt extra, Her: 4 fen 
abſque hoc quod eſt infra feodum : The Defendant demurs ſpe⸗ = 


cially, becauſe the Plaintiff pleading Hors de ſon Fee, ſhould 
have taken the Tenancy upon him. 9 Co. Bucknal's Caſe, 
22 H. 6. 2, 3. Keilway 73. 14 Afl. pl. 13. 1 Inſt. 1. b. where 
this is given as a Rule by my Lozd Coke. 


Serjeant Pemberton on the other Side agreed, That in all ce 
Caſes of Afſize, Hors de ſon Fee is no Plea, without taking . age 28. 
the Tenancy upon him, 2 Af. placito 1. And in 5 E. 4. 2. 28 Af 41. 


tis ſaid, That in Replevin the Party cannot plead this Plea, 
becauſe he may diſclaim; but Brook placito 15. tit. Hors de 
ſon Fee, ſaith this is not Law, and ſo is 2 H. 6. 1. and many 
- Caſes afterwards were againſt that Book of Ed. 4. and that 
a Man might plead Hors de ſon Fee, as if there be a Loꝛd 
and Tenant holding by Fealty and Rent; and he makes a 
Leaſe fo: Pears, and the Lozd diſtrains the Cattle of the 
Leſſee, though the Tenant hath paid the Rent and done Feal- 
ty, there if the Lefſee alledge that his Leſſo2 was ſeiſed of the 
Tenancy in his Demeſne, as of Fee, and held it of the Lozd 
by Services, &c. of which Services the Lozd was ſeiſed by 
the ands of his Leſſoz, as by his true Tenant, who hath 
leaſed the Lands to the Plaintiff; and the Lozd to charge 
him hath unjuſtly avowed upon him who hath nothing in the 
Cenancy, 'tis well enough, 9 Co. Caſe of Avowries; and the 
Reaſon given in 5 Edw. 4. about Diſclaimer, will not hold 
now, fo2 that Courſe is quite altered, and is taken away by 
the Statute of the 21 H. 8. c. 19. which enaits, That Avow- 
ries — be made by the Lord upon the Land, without naming 
his Tenant. | 


But in Caſe of Treſpaſs, there was never any ſuch 
Thing objeted as here; koz what Tenancy can the Plain- 
tiff take upon him in this Caſe? Þe cannot ſay tenen' liberi 
tenementi, fo2 this is a bare Action of Treſpaſs, in which, 
though the Pleading is not ſo fozmal, yet it will do no 
Hurt; fo2 if it had been only extra feodum, 2 

ra- 
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Traverſe, it had been good enough, and of that Opinion 
was the Court in Hillary-Term following, when Judgment 
was given fo2 the Plaintiff (abſente Scroggs): And the Chief 
Juſtice ſaid, That the Rule lald down by my Lo2d Coke in 
1 Inſt. 1. b. That there is no pleading Hors de fon Fee with: 
out taking the Tenancy upon him, is to be intended in Caſes 
of Aſſize; and ſo are all the Caſes he there cites fo2 P2oof of 
that Opinion, and therefoze ſo he is to be underſtood 2 But 
this is an Aﬀion of Treſpaſs bzought upon the Poſſeſſion, 
and not upon the Title. Jn the Caſe of Avowzp, a Stranger 
may plead generally Hors de ſon Fee, and ſo may Tenant fo? 
Pears; and this being in the Caſe of Treſpaſs, is much 
ſtronger, and if the Plaintiff deſtroys the Defendant's Juſti⸗ 
ficatiop, 'tis well enough. 


Sir William Hickman werſus Thorne & altos. 
N a Replevin: The Defendant juſtifies the Taking, ke: 


ſerition, not the Cattle there Damage kealant. 


good wi 


2 Leon. 20g. 


The Plaintiff in Bar to the Avowzp replies, That the 
Locus in quo, &c. is Parcel of ſuch a Common Field, and 


* preſcribes to have Right of Common there, as appendant to 


Two Acres which he hath in another Place. 


The Defendant rejoins, That there is a Cuſtom, that 
every Freeholder who hath Lands lying together in the ſaid 
Common Field, may incloſe againſt him who hath Right of 
Common there, and that he had Lands there, and did en- 
cloſe : The Plaintiff demurs, and Serjeant Newdigate took 
Exceptions to the Rejolnder. 


1. Foz that he did not aver, that the Lands which he en- 
cloſed did lie together, and therefoze had not bꝛought his 
Caſe within the Cuſtom alledged: Sed non allocatur, becauſe 
he could not encloſe if the Land had not laid together. 

2. be gives no Anſwer to the Plaintiff's Right of Com- 
mon but by Argument, which he ſhould have confeſſed with 
a bene & verum eſt, and then ſhould have avoided it, by 
alledging the Cuſtom of Encloſure; like the Caſe of * 
Ruſſel and Broker, where in Treſpaſs fo2 cutting Daks, 
the Defendant pleads, That he was ſeiled of a Beſſuage in 
Fee, and pꝛeſcribes to have rationabile eſtoverium ad libitum 
capiend' in boſcis; the Plaintiff replies, That the Locus in 
quo was within the Fozeſt, and that the Defendant * 
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all thoſe, &c. habere conſueverunt rationabile eſtoverium, &c. per 
liberationem Foreſtarii; and upon a Demurrer the Replication 
was held naught, becauſe the Plaintiff ought to have pleaded 
the Law of the Fozeſt, viz. Lex Foreſtæ talis eſt; oꝛ to have 
traverſed the Defendant's Pꝛeſcription, and not to have ſct 
foxth another Pꝛeſcription in his Replication without a 
Traverſe. 

3. The Defendant ſhould have pleaded the Cuſtom, and 
then have traverſed the Pꝛelcription of the Right of Com- 
mon; fo2 he cannot plead a Cuſtom againſt a Cuſtom. 9 Co. 
58. Aldred's Caſe, where one pꝛeſcribes to have a Light, the 
other cannot pꝛeſcribe to ſtop it up. 


Serjeant Pemberton contra. He ſaid, That which he took Ex pare 
to be the only Mueſtion in the Caſe was admitted, viz. That vet. 
ſuch a Cuſtom as this to encloſe was good; and do it has 
been adjudged in Sir Miles Corbet's Caſe, 7 Co. But as to 
the Objetions which have been made, the Defendant admits 
the Pꝛeſcription fo2 Right of Common, but ſafth,, Pe may en- 
cloſe againſt the Commoners, by reaſon of a Cuſtom, which 
is a Bar to his very Right of Common, and therefoze need 
not confeſs it with a bene & verum eſt; neither could he tra- 
verſe. the Pꝛeſcription, becauſe he hath admitted it. 'Tis 
true, where one p2eſcribes to have Lights in his Þouſe, and 
another pꝛeſcribes to ſtop them up; this is not good, becauſe 
one Pꝛelcription is direly contrary to the other, and fo2 that 
Reaſon one muſt be traverſed; but here the Defendant hath 
confefſed, that the Plaintiff hath a Right of Common, but 
'tis not an abſolute but a qualified Right, againſt which the 
Defendant may encloſe; and here being Two Pꝛeſcriptions 
pleaded, and one of them not being confeſſed, it muſt from 
thence neceſſarily follow, that the other is the Tſſue to be 
_ which in this Caſe is, Whether the Defendant can en- 
cloſe oz not. 

The Chief Juſtice, and the whole Court were ok Dpinfon, Cara. 
That where there are ſeveral Frecholders who have Right Comyns 341 
of a Common in a Common Field, that ſuch a Cuſtom as c 
this or Encloſing is good, becauſe the Remedy is Recipzocal; Verd. 103, 
fo2 as one may encloſe, ſo may another. But Juſtice Atkyns 116, 301, 
doubted much of the Caſe at Bar, becauſe the Defenvant #2": 375 
had pleaded this Cuſtom to Encloſe in Bar to a Freeholder, 
who had no Land in the Common Field where he claimed 
Right of Common, but pzeſcribed to have ſuch Right 
there, as appendent to Two Acres of Land he had alibi, 

— 2 Reaſon he payed to amend upon Payment of 
oſts. 
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Attorney General verſus Sir Edward Turner, in 
Scaccario. 


* 


—4 — of I Nformation. The Caſe was, viz. The King by Letters Pa- 
a tents granted ſeveral Lands in Lincolnſhire, by erpyeſs 
Wows; and then this Clauſe is added, upqn which the 
Queſtion did ariſe, Nec non totum illud fundum & ſolum & 

terras ſuas contigue adjacen to the Pꝛemiſſes, quæ ſunt aqua 

cooperta vel quæ in poſterum de aqua poſſunt recuperari; and af- 

- terwards a great Muantity of Land was gained from the 

Sea; and whether the King oz the Patentee was intituled 


to thoſe Lands, was the Mueſtion. | 


Deviſe ofa Sawyer f02 the King argued, That he had a good Title, 
by» becauſe the Gzant was vold, he having only a bare Poſſibility 
common | in the Thing granted at that Time. 
15 ie But Levins on the other Side inſiſted, That the G2ant of 
1 Bulſt. 194. thoſe Lands was good, becauſe. the King may grant what 
Id. Raym. he hath not in Poſſeſſion, but only a. Poſſibility to have it. 
+2 5'- 5 But admitting that he could not make ſuch a G2zant; yet in 
2 Wms. 182, this Caſe there fs ſuch a Certainty as the Thing it ſelf is 
(603-) w. Capable to have, and in which the King hath an Intereſt; 
5.77, 79,80, and it is hard to ſay that he hath. an Jntereſt in a Thing, 
itz: G 90, AND pet cannot by any Means diſpofe of it. 
de 95 Fr it would be objeted, That nothing is to paſs but what 
is contigue adjacen' to the Pꝛemiſles granted, and therefoze an 
Inch oz ſome ſuch (mall Batter muſt paſs and no mo2e; cer- 
tainly that was not the Intention of the Ring, whoſe G2zants 
are to be conſtrued favourably, and very bountifully fo2 his 
Ponour, and not to be taken by Jnches. 
Poſtea, „ It there are Two Warches adjoining, which are the 
Tonan7 King's, and he grants one of them by a particular Name 
and Naylor. und Deſcription, and then he grants the other contigue ad- 
jacen' ex parte auſtrali, certainly the whole Barſh will pals ; 
and 'ts very uſual in Pleading to ſay, a Pan is ſeiſed of a 
Youſe oz Cloſe, and of another Boule, &c. contigue adjacen , 
that is to be intended of the whole Þouſe. | 
In this Caſe the King intended to paſs ſomething when 
he granted totum fundum, &c. but if ſuch Conſtruction ſhould 
be made as inſiſted on, then thoſe Mozos would be of no 
Signification. Tis true, the Mozd illud is a Relative, 
and reſtrains the general Mozds, and implies that _ 
I | X 
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may be ſhewn, as it were, with a Finger ; and therekoze in * O. 32: 


Doddington's Caſe, a Gzant of omnia illa Meſluagia fituate 
in Wells, and the Houſes were not in Wells, but ellewhere; 
the G2zant in that Caſe was held void, becauſe it was re. 
ſtrained to a certain AGillage, and the Pꝛonoun illa hath Re- 
fcrence to the Town; but in this Caſe there could be no ſuch 
Certainty, becauſe the Land at the Time of the Gzant made 
was under Mater. 


But if the Patent is not good by the very Moꝛds of the » Mod. Caf. 


Gant, the non obſtante makes it good, which in this Caſe is 
ſo particular, that it ſeems to be deſigned on Purpoſe to an- 
ſwer thoſe Dbjetions of any Miſtake o2 Jncertainty in the 
Ualue, Quantity, oz Quality of the Thing granted, which 
allo ſupplies the Defetts fo2 want of right Jnſtrufion given 
the King, in all Caſes where he may lawfully make a G2ant 
at the Common Law. 4 Co. 34. Bozun's Caſc. 

And there is another very general Clauſe in the Patent, 
viz. Damus præmiſſa adeo plene, as they are oꝛ could be in the 
King's Hands, by his Pꝛerogative o2 otherwiſe. 
plene are operative Mozds, Whiſtler's Caſe, 10 Co. And there 
is alſo this Clauſe, Omnes terras noſtras infra fluxum & re- 


Moor pl 


in L. & Eq. 
8, 12, 19. 
105. 


* Adeo* Ante. 


fluxum Maris. .'Tis true, theſe Moꝛds Præmiſſis przd' ſpectan' sid. 149. 


do follow; from whence it may be objeed, That they nei⸗ 
ther did 02 could belong to the Pꝛemiſſes; and admitting it 
to be ſo, pet the Law will rejeit thoſe Woods, rather than 
avoid the Gzant in that Part, 


In the Caſe of the Abbot of + Strata Marcella, the King 19 Co. 27. h 


granted a Yanoz, Et bona 8 catalla felonum dio Manerio 
ſpectan; now though ſuch Things could not be appendant to 
* a Banoz, pet it was there adjudged that they did paſs. 

Duch Things as theſe the King hath by his Pꝛerogative, 
and ſome Things the Subjeſt may have by Cuſfom oz TY 
ſcription; as Wirecks, &c. and in this very Caſe tis ſaid, 
That there is a Cuſtom in Lincolnſhire, that the Lo2ds of 


the Danozs ſhall have Derelict Lands, and 'tis a reaſonable 


Cuſtom, fo2 if the Sea waſh away the Lands of the Subject, 
he can have no Recompence, unleſs he ſhould be intituled to 
what he gains from the Sea; and fo2 this there are ſome 
Authozities, as Sir Henry Conſtable's Caſe, 5 Co. Land be⸗ 


tween High-water and Low-water Mart may belong to a « 8. «6 


Dano? : 
But no Judgment was given. 


571. 
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Moris verſus Philpot in B. R. 


— — ÞE Plaintiff as Executo2 to T. bzings an Aﬀion of 
before Pro- Debt againſt the Defendant, as Adminiſtratoz to $. 
bate. fo2 a Debt due from the ſaid Inteſtate to the Plaintiff's Te: 


2 Lev. 214. tatoz, The Oefendant pleads, that the Plaintiff releaſed to 
T. Jones 104. him all Brewing Ueffels, &c. and all other the Eſtate of S. 
Abe Ed. 241. {ately deceaſed, (this Releaſe was befoze P2obate of the 


— —* Will) to which Plea the Plaintiff demurred ; and whether 
136, 522, this Releaſe was a good Bar to the Flaintiff's Action, was 
I Raym. the Queſtion. 


1306. 2 Wms. 332. 3 Wms. 330, 381, 132, 316, 321. Preced. Chan. 49, 173, 540, 544+ Caſ, 
temp. W. 3. 10, 11, 153, 291, 411, 496, 527, 528, 573, 611, 613. Caf. temp. Mac. 171, 324, 254, 
255, 165, 423, 425. Fitz-G. 78. Caf. temp. Talb. 217, &c. 226, 240. Stra. 70, 440, 1028, 1271. 


— It was ſaid fo2 the Plaintiff, that it was not; fo2 if a 

; Conuſee releaſe to the Cogniſo2 all his Right and Title to 

the Lands of the Cogniſoz, and afterwarvs ſues out Execu: 

tion, yet he may extend the very Lands ſo releaſed, ſo if the 

Debtee releaſe to the Debto2 all his Right and Title which 

he hath to his Lands, and akterwards gets a Judgment 

againſt him, he may extend a Botety of the ſame Lands by 

Elegit; the Reaſon is, becauſe at the Time of theſe Keleaſes 

given, they had no Title to the Land, but only an Jnception 

of a Right, which might happen to take Place in futuro; ſo 

here a Releaſe by the Erecuto2 of the Debtee to the Admini- 

firato2 of the Debtoz, befoze Pꝛobate of the Mill, is not 

good; becauſe by being made Executoz, he had only a Poſſi- 

bility to be entituled to the Teſtatoz's Eſtate, and no In⸗ 

tereſt till Pꝛobate, fo; he might refuſe to prove the Will, oz 

* Godol. renounce the Erecutozthip. Jt is true, a Releaſe of all“ 

145. Pl. 4. Actions had been good by the Executo2 befoze P2obate, be: 

cauſe a Right of Action is in him, and a Debt which conſiſts 

meerly in Action is thereby diſcharged; but in ſuch Caſe a 

| Releaſe of all Right and Title would not be good, fo2 the 
Reaſons afozeſatd. : 

- — 2 But fo2 the Defendant it was inſifted, That this Releaſe 

; was a good Plea in Bar, fo2 if a Releaſe be made by an 

Executo? of all his Right and Title to the Teſtatoz's Effate, 

and then the Executoꝛ ſues the Party releaſed (as the Admi⸗ 

niſtrato2 is ſued in this Caſe) fo2z a Debt due to the Tef- 

tatoz, the Releaſe is good; becauſe ik he had recovered, in 

this Caſe the Judgment muſt be de Bonis Teſtatoris, which is 

the ſubje# Matter, and that being releaſed, no Aﬀfon can lie 

againſt the Adminiſtratoz, Adjornatur, | 2 
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er «Lc f Ss Thomas Lee werſus T he Earl 
| of Salisbury. 


lo Paſch. 26 Car. 2. Rot. 609 
N Ejetment fo2 Fourteen Houſes and ſome Gardens Warranty 1 


in the Parich of St. Martin in the Fields, the Jury pcs dc 

find as to all but une Moiety fo2 the Dekendant; as Right by = | 

fo2 the other Botety, they find- that theſe were "fog. Fire orc 

merly the Þouſes of one Nightingale, who mas ſeiſed bar the Heir. 
thereof in Fee, and made a Leaſe of them, which commenced Jones 68, 

I Apr. 7 Jac. pet in Being. . 35h 

That the Reverſion deſcended to Bridget his Daughter Abr. 
and Peir, who: married William Mitton, by whom the had a 2556) 
Daughter.named Elizabeth. 1. 360, 

That upon the Marriage of the ſaid Elizabeth with Francis 179, 782. 
the San ol Sir Oliver Lee, by Fine and other Settlements 557 *7* 
ya Þaules were ſettled to the Uſe of the ſaid Bridget fot 226. 

Life, then to the Uſe of Francis Lee and the ſald Elizabeth, 2 3. 
and the Þelrs on the Body of the ſatd Elizabeth to be begot- £55 — 
ten by Francis. | W. W. 3 1 

And foz want of ſuch Jſſue, to William Morton foz Life, = 4 
and afterwards to the right Peirs of Bridget Mitton fo2 ever. 196. ac. 

William Mitton and Bridget his Mike, befoze the Expira⸗ — — 
tion of the Term, levy a Fine ſur conceſſerunt to two Cog Ju. * 
nilees, wherein the ſaid Þusband and Mile conced' tenementa 142 

_ przd' & totum & quicquid habent in tenementis prad' cum pertin — 1 
fo2 the Life of the ſaid Hupband and Alke, and the Survi- n 
voz of them, with Pꝛoclamations. x Barnes ne 147 

They find that the Leſſee faz Years attomed, and that S Talb. 22, 

hy 1 lebied was > ann koz the Earl of' Salis- to 239, 164, 
OL 
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bury, and that befoze the Firſt Day of February befoze the 


Afton bzought he entred by the Direction ok the Two Cog: 


nizees, and that he was ſeiſed prout Lex poſtul at. 

That 1 Febr. 7 Jac. Sir Oliver Lee, Francis Lee his Son 
and Heir, and Elizabeth his UMite, William Mitton and 
Bridget his Miſe, by Buürgain and Sa convey the Pꝛemiſſes 
to the Earl and his peits, Which was enrolled in Chancery, 
in which Deed there was a Warranty againſt Sir Oliver and 


his Þeirs. __ 


That in the lame Tem: viz. Octab. Purifcatiönis, William 
Mitton and Bridget his Wife, levied a Fine Sur Conuſance de 


droit come ceo, &c. to the Earl. 


That Francis Lee was Son and Heir of Sir Oliver Lee. 

That Sir Oliver and Elizabeth died in the Life-time of 
Francis, and that Francis died leaving Jaue Str Thomas Lee, 
the now Leſſoz of the Weka FAN : 

That the Warranty deſcended upon him being inheritable 
to the Eſtate Tail. n 

That the Eftate of the Earl df Salisbury deſtended to the 
peſent Earl, who was the Defendant, | 

That Sir Thomas Lee entrev and made a Leaſe foz the 
Leſſo2 of the Plaintiff. N. 3 
The Queſtion upon this Spetial Qervit was, It by the 
Fine Sur conceſſerunt levied, 7. Jac. the Eſtate which the Yul- 
band and (Wife had in Poſſefion only paſſed? ©? whether 
that and the Eftate fox Life, which the Þusband had after 
the Tail ſpent, paſſed likewiſe ? ö | 

Ik the lattet, then they paſſed mo2e than they could law: 
fully grant, becauſe of the Jnterventſon of the Eſtate Tail, 
and then this Fine wzought a vifpfacing. oz deveſting the 
Eſtate of William Mitron fo2 Life in Reverſion, and turned 
it into a Right; and if ſo, then this collateral Marrantp of 
Sir Oliver Lee will deſcend on Sir Francis, and from him to 
the Plaintiff, and will bar his Entry; but if the Estate was 
not diſplaced and turned into a Right at the Time of the 


Warranty, then the Þefr is not barred by this collateral 
Warranty of his Anceſtoz. 


This Caſe was argued by Serjeant Pemberton fo2 the 
Platntiff, and by Sir William Jones the Attozney General 
fo2 the Defendant. 


And koz the Plaintiff it was ſaid, That this Fine paſſed 
only the Eſtate which William Mitton and his Mite had in 
Poſſefſion, and no other, and therefoze wozked no Deveſt- 
ing; and his Reaſons were: 0 

1 1. 


5 * 


— 


3 
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i Such a Conſtruiton ſeetns moſt agreeable to the Jnten- 
tion of all the Parties to the Fine. 


2. It may well fand with the Nature and the Mozds of 


the Fine. | | | 

3- It will be moſt agreeable to the Judgments and Opi- 
nions which have fozmerlp been given in the like Caſes. 

And as to the Firſt of theſe, it will be neceſſary to conſider 
what will be the Ce and Conſequence of Levying this 
Fine, both on the one Side and the other. Jt cannot be de- 
nied, but that there was a Purchaſe intended to be made un⸗ 
der this Fine, and that the Parties were willing to paſs 
away their Eſtate with the leaſt Þazard that might be to 
themſelves ; neither can it be imagined that they intended to 
defeat this Purchaſe as ſoon as it was made, which they 
muſt do if this Fine wozks a Foxfeiture ; foz then he in Re- 
mainder in Tall is entſtulev to a pzeſent Entry, and ſo the 
Eſtates ko: Lite which the Baron and Feme had are loft, 
and there was a Poſſibility alſo of loſing the Reverſion in 
fee, which the Tenant in Tail after his Cntry might have 
barred by a Common Recover. | 

And not the Parties intended only ta paſs both the 
Eſtates, which they lawfully might paſs, why did they levy 
this Fine ſur conceffit? They might have levied a Fine ſur 
e de droit come ceo, &c. and that had been a Dif: 


Bendes, what Need was there fo2 them to mention anp 


Eſtate which they had in theſe Þouſes, if they had intended 
a Diſſeiſin? But this being done, ſuch a Conſffrutfon is to 
be made as may ſuppozt the Intent of the Parties; and it 
would be very unreaſonable, that what was intended to p2e- 
ſerve the Eſtate ſhould now be adjudged to wozk a Diſſeiſin 
ſo as to fofeit it; and ſuch a Difſeiſin upon which this col- 
— Warranty ſhall operate and bar the Eſtate in Re- 
mainder. - 

And therefoze no moze ſhall paſs by this Fine than what 
lawfully map; and rather than it ſhall be conſtrued to wozk 
a Wrong, the Eſtate ſhall paſs by Fradions; fo; both the 
Eſtates of William Mitton fo2 Life are not ſo neceſſarily 
joined and united by this Fine, that no Room can be left fo2 
ſuch a Conftruiton. | | 

2. Such a Conſftrution will not agree with the Nature 
and Words of this Fine. 'Tis true, a Fine as it is of the 
moſt ſolemn and of the greateſt Authozity, ſo tis of the 
greateſt Fozce and Efficacy to convey an Eſtate, and the 
moſt effeFual Feoffment of Recozd where tis a Feoffment, 
and likewiſe the moſt effetual Releaſe where tis to be a 
Releaſe. But 


— 
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24 Ed. 3. 36. 
Poftea. 


2 Wms. 400, 


450. 

2 Vern. 684. 
Caſ. temp. 
Mac. 185, 


175, 245 


But on a bare Agreement made in Actions between the 
Demandant and Tenant at the Bar, and drawn up there, 
the Judges will alter and amend ſuch Fines, if they did not 
in all Things anſwer the Intention of the Parties. 
is agreed, that Fines can wozk a Diſſeiſin when they 
can have no other Jnterpzetation, as if Tenant pur, auter vie 
levy a Fine to a Stranger fo2 his own Life, tis moze than 
ſueh a Tenant could do, becauſe his Eſtate was during the 
Life of another, and no longer. n 

So a Fine Sur Conuſance de droit, &c. implies a Fee, which 
being levied by any one who has but a particular Eſtate will 
make a Dilleiſin. 1 

But this Fine Sur conceſſit, has been always taken to be 
the moſt Harmleſs of all others, and can be compared to no- 
thing elſe than a Szant of totum ſtatum ſuum & quicquid ha- 
bet, &c. by which no mo2e is granted than what the Cogni⸗ 
ſoꝛ — at the Time of the Szant, and fo it hath been always 

Indeed there is a Fine Sur conceſſit, which expaeſſes no 
Eſtate of the G2antoz, and this is pꝛoperly levied by Tenant 
in Fee 02 Tail; but when particular Tenants paſs over their 
ſeveral Eſtates, they generally grant totum & quiequid habent 
in Tenementis prædictis, being very cautious to expzeſs what 
Eſtate they had therein. wt 

Then this Fine Sur conceſſit was firſt invented, the Judges 
in thoſe Days looked upon the Mozds quicquid habent, &c. 
to be inſignificant, and fo2 that Reaſon-in Anno 17 Ed. 3. 66. 
they were refuſed: The Caſe was; Two Þugbands and 
their Mives levied ſuch a Fine to the Cogniſee, and there- 
by granted totum & quicquid habent, &c. which Wows were 
rejeſted, and the Judge would not paſs the Fine,. becauſe if 
the Party had nothing in the Land, then nothing paſſed, 
and ſo is 44 Ed. 3. 36. By which it appears, that the Judges 
in thoſe Times thought theſe Fines did paſs no mo2e than 
what the Cogniſo2 had; and fo2 this, there are Multitudes 
of Authozities in the Year-Books. | 

Now theſe Mozds cannot have a Signification to enlarge 
the Eſtate granted, they ſerve only to explain what was in⸗ 
tended to paſs; fo2 in the Caſe at the Bar, if the G2ant 
had been totum & quicquid habent in Tenementis prædictis, 
there would have been no Queſtion of the Eſtate granted; 
but the Cogniſoꝛs having granted Tenementa predic, they 
ſeem by theſe ſubſequent Mozds to recolle# themſelves, viz- 
Totum & quicquid habent in Tenementis prædictis. | 


I Object. 
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Object. But it may be objefted, That the Limitation of K 
the Eſtate, viz. durante vita eorum & alterius eorum diutius vi- 
ventis, wozks a Diſſeiſin, becauſe by thoſe Mods two 
Eſtates ko; Life, paſs entire in Poſſeſſion, whereas in truth 
there was but one Eſtate fo2 Life of the Busband in Poſſeſ- 
ſion; and therefoze this was moze than they could grant, be- 
cauſe the Eſtate-Tail came between the Eſtate which the 
Husband and Wife had fo2 their Lives, and fo2 the Survi⸗ 
voz — them, and the Eſtate which the Þusband had foz his 
own. * 

And this is farther enkozced by that Rule in Law, That 
Eſtates ſhall not paſs by Fractions; fo2 otherwiſe there can be 
no Reaſon why they ſhould not thus paſs, 5 

Anſw. But this Rule is very fallible, and not ſo much ta 
be regarded: Tis true, the Rule is ſo far admitted to be 
true, where without Jnconveniency Eſtates may paſs with- 
out Fracion; but where there is an Jnconveniency it may 
be diſpenced withal, it being ſuch an Inconveniency as may 
appear to the Judges to make the Thing granted to go con⸗ 
trary to the Intent of the Parties. ogy 

And that ſuch Interpzetations have been made, agrees 
with the Third Reaſon p2opoſed in this Caſe, viz. That it 
hath received Countenance by Judicial Dpinions and Deter- 
minations in fozymer Judgments, 14 E. 4. 4 27 H. 8. 23. 
1 Co. 67. Bredon's Caſe, which was thus: Tenant fo? Life, 
Bemainder in Tail to A. Rematnder in Tall to B. Tenant 
fo2 Life, and he in the firſt Remainder levied a Fine Sur 
Cogniſance de Droit tome Ceo; 'twas adjudged, that this was 
no Diſcontinuance of either of the Remainders, becauſe each 
of them gave what he might Jawfully ; viz. The Tenant fo2 : Roll. Abr. 
Life granted his Eſtate, and the Remalnder⸗Man paſſed a f. + 
Fee-Simple determinable upon his Eſtate⸗Tail, and yet each co. car. 
of their Eſtates were ſtill divided. 406. 
On the other Side it was ſaid, That in all Caſes where 
the Perfon who - hath a particular Eſtate takes upon him 
either by Feoffment in Pais, 02 by Fine, which is a Feoff- 
ment on Reco2d, to grant a greater Eſtate than he hath 
(as in this Caſe is done), though poſſibly the Eſtate of the 
Gzantee may determine befoze that of the G2zantoz, yet tis a 
Dilplacing the Reverſion; as if a Man has an Eſtate fo? 
Ten Lives, and makes a Gant fo2 the Life of another; 
here is a Poſlibility, that the Eſtate which he granted may 
be longer than the Eſtate he had in the Thing granted, be⸗ 
cauſe one Yan may ſtirvive the Ten, and fo2 that Reaſon 
'tis a Deveſting. * #15 
1. In this Caſe, the Eſtate which the Þusband and Wife 
had, is to be conſidered, 2. hat they granted. 3 ow 
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Lit. 345. 


And by comparing of theſe together, it will appear whe- 
ther they granted moze than they had: The Þugband and 
Wife had an Eſtate fo2 the Life of the Wife, and (after the 


Eſtate⸗Cail) the husband had an Eſtate fo2 his own Life, 


now they grant an Eſtate fo2 the Life of the Þughand and 
Mike, and the Survivo2 : What is this but one entire Eſtate 
in Poſſeſſion? No other Interpꝛetation can be agreeable to 
the Senſe of the Mozds; fo2 if it had been granted accozd- 
ing to the true Eſtate which each had, then it ſhould have 
been, firſt fo2 the Life of the Wife, and, after the Call ſpent, 


then fo2 the Life of the Þugband. 


The next Thing to be conſidered is, Whether the Ettate 
ſhall paſs entire, oz by Frafions? Ind as to that, J need 
ſay no mo2e than only to quote the Authozity of that Judg- 
ment given in Garret and Blizard's Caſe, 1 Roll. Abr. 855. 
which is ſhoztly thus, viz. Tenant fo2 Life, Remainder fo2 
Life, Remainder in Tail, Kemainder in Fee to the Tenant 
fo2 Life in Remainder; this Tenant fo2 Life in Remainder 
levies a Fine come ceo, &c. it was adjudged a Foxfeſture of 
his Eſtate fo2 Life, ſo that the Remainder. Man in Tal 
might enter after the Death of the Tenant fo2 Life in Pol⸗ 
ſeſſion; fo2 it hall not be intended that he paſſed his Eſtate 
by Fraiions, viz. an Eſtate in Remainder fo2 Life, and a 
Remainder in Fee Expetant upon the Eſtate Tail, but one 
entire Eſtate in Poſſeion; and tis not like the Authozity in 
Bredon's Caſe, fo; there the Eſtate fo2 Life and the Eſtate 
Tail followed one another. | 
Next it is to be conſidered, Whether after they granted 
omnia illa 'Tenementa, the ſubſequent Mods, & totum ſtatum 
ſuum, &c. do not come in by way of Reftri#ton, and qualify 
what went befoze. | | | 

But thole ſubſequent Mozds are placed in this Fine, not 
by way of Reſtriftion, but of Accumulation. . 

In Littleton, Sect. 613. tis ſaid, That ff Tenant in Tall 
grants all his Eſtate in the Tenements, Habendum all his 
Eſtate, &c. in this Caſe the Alienee hath but an Eſtate fo 
the Life of the Tenant in Tail; and tis obſervable, that 
totum ſtatum in the Caſe put by Littleton, is both in the Pꝛe⸗ 
miſſes and the Habendum: But if J will grant Tenementa 
prædicta fn the Pꝛemiſſes, and then make another Limitation 
in the Habendum, there totum ſtatum & quicquid, 8c. can 
make no Reſtri#ſon; if ft ſhould, it will ſpoil moſt Convey- 
ances. 

It is agreed, That if thoſe Wozds had been omitted in 


this Caſe, then by this Fine the Reverſion would be dil⸗ 


placed; and theretoꝛe much Weight is laid upon theſe 
Wozds to explain the Peaning of the Parties 29 
| | a 
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paws that when they granted Tenementa prædicta, th they meant 
totum ſtatum, &c. 

But here is no G2ound koz ſuch an Interpꝛetation; tis 
an entire Gzant of the Þouſes by the Moꝛzds Tcnementa præ- 
dicta; and the ſubſequent Mods ſhall never be allowed to 
1 a Reſtrittion which ſhall overthzow the Frame of 
the Deed. 

Jf a Pan who has no Eftate in the Land paſſes it by An — 

Deed, this ſhall wozk againſt him by way of Eſtoppel; and Jil. © 
theſe Clos Totim 8c quicquid, &c. which are uſual in all Sar. 45 
Conveyances, ſhall make no no Alteration of the Law, foz if 610, 16 
duch Conffrnition would be made of theſe (ons, as hath 2 . 
been objeted, then in all Deeds where they are inſerted, if 729. 
it happen that the Party hath no Eſtate, oz a void Eſtate, — 127 
nothing paſſes; and then Covenants, Ettoppels, any Mar-; 8 Wins. 22 
ranties, would be no Securities in the Law. 
2. Thele Wozds Totum & quicquid, &c. come in a diſtin . 3: - 169. 
Clauſe of the Gzant, the pzecedent Wozds are, Tenementa 
prædicta & totum Statum & quicquid, &c. reddiderunt, which 
are Two Parts, a Gzant and a Releaſe, and have -no De- 
pendance upon each other, being Diftini Clauſes, and there- 
foe theſe Wozds (hall not be any Reſtriction of the fomer ; | 
but if one Clauſe be carried on with a Connexion, ſo as tis 
but an entire Sentence, in ſuch Caſe a Man may reftrain 
either general oz particular Moos. Hob. 171. in Stukely 
and Butler's Caſe. 

3. Admitting theſe Wozds are a Reſtridion of the foxmer, 
yer the Eſtate is ſo limited, that if the rst Wozws were out 
of the Caſe, this later Clauſe he ſaid was _\ fo? his 
Purpoſe, fo2 the Szant is not the uſual Wozds by which 
Citates paſs, viz. Eſtate, Right, Title, Intereſt, but Totum &t 
quicquid, &. fo2 the Lives of the Gzantozs and the Survi- 
voz, which chews that they took upon themſelves to grant 
fo2 a longer Time than they had in Poſſeſſion ; if they had 
only granted it fo2 both their Lives, they might have ſome 
colourable Pꝛetence. 

4. 'Tis apparent from the Clauſe of the Warranty, that 
the * Intent of the Parties was to grant an Eftate erpzeſly 
in Poſſeſſion fo2 the Lives both of the Þusband and his 
ite; fo2 tis that which the G2zantee ſhall hold, &c. during 
their Lives and the longeſt Liver. 

Object. The Caſe of * Euſtace and Scaven has been objeaed: * + Ka 
Tig repozted in 2 Cro. 696. which is, Feme Covert and A. br =_ 36, 
are Jointenants fox Life, the Pusband and like levy a * 

Fine to A. the other Jointenant, and grant the Land and 
Totum & quicquid habeny, &c. ts him During the Life of the 
ite Warranty, the Mitte ſurvives A. her hr 

nion: 


* 


„— 
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nion: Adjudged, that theſe Cows Totum & quicquid ſhall 
not enure by way of G2ant and Severance of the Jointure 
of the Poiety, fo2 then there would be an Occupancy; but 
they are Reſtritive only to the Eftate of the Wife, and ſhall 
enure by way of Releaſe to A. ſo that after his Death he in 
Reverſion may enter. 5 

Anſw. Jt would not be a Queſtion in that Caſe, whether 
theſe Mozds were Reſtrifive oz not, koz nothing was 
granted but what might lawfully paſs, viz. during the Life 
of the Wife the other Jointenant; neither was there any 
Streſs laid on thoſe Mozds; fo2 Mz. Juſtice Jones, who 
was a Learned Man, and repozted the ſame Caſe, fol. 55. 
hath made no Mention thereof, but hath wholly omitted 
thoſe Mods, which he would not have done ik the Caſe had 
depended upon them. | 

2. Object. Next, the Foꝛm of this Fine has been objefed, 
and a Precedent was cited, Raſt. Entr. 241. where ſuch a Fine 
was levied, and nothing paſſed but fo2 the Life of the Conuſoꝛ. 

Anſw. But no Authozity can be pꝛoduced, where a Man 
that had an Eſtate fo2 Life in Poſſeſſion, and another in 
Remainder, and granted by the ſame Mozds, as in this 
Caſe, but that it was a Foxfeiture. 

3. Object. That the Law will not make a Conſtrufffon to 
wozk a Mrong, and therekoze if Tenant fo2 Life grant gene- 
— fo2 Life, it ſhall be interpꝛeted during the Life of the 

zantoz. 
Anſw. That Caſe is without expꝛels Cows, oz ſhewing 
any Time fo2 which the G2antee ſhall have the Thing grant⸗ 
ed; and therefoze the Law reſtrains ft to the Life of the 
Gzantoꝛz, becauſe it will not make Mozds which are doubtful 
and of incertain Signification to do any Wrong : But where 
there are expꝛeſs Moꝛds as in this Caſe, no other Conſtruc⸗ 
tion can be made of them, but that an Eſtate in Poſſeſſion 
was thereby intended to paſs. 

4. Object. That this Fine and G2ant muſt be conſtrued to 
enure accozding to the Intent of the Parties, ut res magis 
valeat, and they never intended to make a Forfeiture. 

Anſw. Certainly no Man ever intended to make a Foz⸗ 
feiture of his own Eſtate, thoſe are generally the Effects of 
Ignozance, and not of the Mill, as the Caſe of Gimlet and 
Sands, Cro. Car. * 391. where Tenant in Fee makes a Feoff- 
ment to Two to the Uſe of himſelf fox Life, then to the 
Uſe of his Wife fo2 Life, Remainder in Tail to his Son 
and Heir, Remainder to his own right Heirs; and after- 
wards. he made another Feoffment to Smith with Marranty; 
the Mother and Son join in another Feaffment, adjudged 
that this was a Fozkeiture of her Eſtate fo2 Life, _— 
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the had no Notice of the Marranty made by her Þusband , 
fo2 the Feoffment made by him was a Publick Ac upon the 
Land, and ſhe ought to have taken Notice of it; and though 
by her joining in the Feoffment with her Son, ſhe did not in⸗ 
tend to fo2feit her Eſtate, yet the Law adjudges acco2ding to 
what is done: But in the Caſe at Bar, the Intention of 
the Parties may be colleted by the Ac done; and there is 
great Reaſon to pꝛeſume, that the Parties thereby intended 
to diſplace the Reverſion; fo2 the Pusband joining in the 


Fine, and in the Warranty, if it was no Deveſting, the 


Warranty is of no Uſe. T 3 3 

Another Objefion has been only mentioned, which is, That 
admitting this ſhould amount to a Dilplacing, if the Eſtate 
had been in Poſſeſſion; yet in this Caſe it would not, becauſe 
it was pꝛevented by the Leaſe ko: Pears in Being. | 

But that cannot hinder the Execution of this Fine; tis a 
Fine ſur conceſſit, which is Erecutozp in its Nature, and. doth 
not paſs any Eſtate, oz take any Cfeet till executed, and ſo 
is the Book, 415. 3. 14. b. | | 

But in this Caſe the Fine was erecuted, which may be 
by Matter in Pais, as well as by Scire facias, and as to this 
Purpoſe, may be executed by the Entry of the Conuſo2, with- 
out ſuing out any Execution. 38 Ed. 3. Brook Tit. Scire 
Facias 199. 

Jf there had been a Fine erectited, there would have been 
little Doubt left in this Caſe; and by the Attoznment of the 
Leſſee fo2 Pears, it muſt be admitted that this Fine was ere- 
ctited, as 8 Ed. 3. fol. 44. Fo2 a Fine of a Reverſion may be 
executed to all Purpoſes by the Attoznment of the Leſſee fo2 
Pears, and ik ſo, when a Fine Executozp is once executed, 
'tis as good as a Fine ſur Conuſance de droit come ceo, to 
make a Fozfeſture of the particular Eſtate. 

CUhere a Feoffment is made, and a Leaſe fo2 Pears is in 
Being, the Feoffnmenrt is not good; becauſe in ſuch Caſe there 
mult be a pꝛeſent Tranſpoſition of the Eſtate, which is hin⸗ 
d2ed by the Leaſe, | 


1 Rep. 106. 
Dyer 376. b. 


Stra. 78, 106. 


Moor and Pitt, 
Poſt 287. 


But in caſe of a Fine, which is a Feoffment upon Recozd, „. Salk. 340- 


a Leaſe fo2 Pears is no Impediment oz Oiſplacing of the 
Reverſion, fo2 if Tenant in Tail, Expetant upon a Leaſe 
fo2 Pears, levy a Fine, 'tis a Diſcontinuance of the Tail, 
and notwithſtanding this Leaſe, the Fine has ſuch an Opera- 
tion upon the Freehold, that it diſplaces the Reverſion in Fee. 
Co. Lit. 332. And therefoze if a Leaſe fo2 Pears pꝛevents not 
3 it will much leſs hinder a Diſplacing in 
8 Cale, 


1 Was. 519. 


But no Judgment was given now in this Caſe; another | 
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Patter being debated, whether the Plaintiff could have Judg- 


Sid. 232. 


Caſ. temp. 
Mac. 332. 
Stra. 537, 
739. 

Ld. Raym. 
472, 991. 


2 Inſt. 487, 
$37» 


ment, becauſe he was barred by the Statute of Limitations, 

fo2 it did not appear that he had been in Poſſeſſion fo 
Twenty Pears paſt, and the Uerdi# hath found any Claim, 
oz that the Plaintiff was within the P2oviſo of the A. 


Waterfield verſus The Biſhop of Chicheſter. 


Aon was granted laſt Eaſter-Term to the Biſhop 
of Chicheſter, upon a Suggeſtion made by Waterficld, 
that he being choſen Church-warden of the Pariſh-Church of 
Arundel, in the County of Sulſex, the Biſhop tendered him an 
Dath ex Officio, which was, That he ſhould Pꝛeſent every 
Pariſhioner who had done any Offence, 02 neglefted any 
Duty mentioned in certain Articles contained in a pzinted 
Book delivered to him; ſome ok which Articles concern the 
Church-warden himſcif, and ſo in Effet he was to ſwear 
againſt himſelf in Caſe of any Oefault, which is exrp2efly 
againſt the Statute of 13 Car. 2. c. 12. which pꝛohibits any 
Perſon having Eccleſiaſtical Jurisditton to adminiſter the 
Dath ex Officio, oꝛ any other Oath, whereby the Perſon to 
whom *tis adminiſtred may be charged to accuſe himſelf of 
any Criminal Matter, whereby he may be liable to any Cen- 
ſure oꝛ Puniſhment; and becauſe the Biſhop had excommunti- 
cated him fo2 refufing ſuch Dath, he pꝛaped a Pꝛohlbition, 
which was granted, quoad the Compelling him to make any 
Anſwer to the ſaid Articles concerning Himſelf, and the Ex- 
communication was diſcharged. 

But now upon the Motion of Serjeant Brampſton, a Con- 
ſultation was awarded, becauſe it appeared by the Affidavit of 
the Commiſſary who tendꝛed this Dath, and likewiſe by the Alt 
of the Court, that he was excommuntcated fo2 refuſing to take 
the Dath of a Church-warden accozding to Law, which was 
the only Dath tendzed, and therefoze the G2ound of the Pꝛo⸗ 
hibition being falſe, a 'Confultation was awarded, 

Jn this P2ohibition it was recited, That the Biſhop can- 
not give an Oath but in Two Cafes, viz. in Matters Teſta⸗ 
mentary, and Matrimonial, whereas they have Authozſty in 
many Caſes moze; 'tis true alſo, that until his Jurfsdiion 
was increaſed b Ad of Parliament, he could hold Plea in 
none but thoſe Two Cauſes, but by the Statute De circum- 
ſpecte agatis, and of Articuli Cleri, he may now PRs Plea in 
many other Caſes. 

The Biſhop inkozmed the Lozd Chief Juftice, that the 
Plaintiff Waterfield had cauſed 2000 of the Prohibitions to 
be pzinted in Engliſh, and had diſperſed them all = 
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the Kingdom, intituling them a true tranſlated Copy of a 

Writ of Pꝛohibition, granted by the Lowd Chief Juſtice, and 

and other the Juſtices of the Court of Common Pleas in Eaſter- 

Term 1676, againſt the Biſhop of Chicheſter, who had pꝛo⸗ 

teeded againſt and ercommunicated one Thomas Waterfield, a 
Church-warden, fo2 refuſing to take the Oath uſtally tendzed La. Raym. 
to Perſons in ſuch Office, by which Writ the Tilegatity of all 3+" 4*7- 
ſuch Daths is declared, and the ſaid Biſhop commanded to 

take off his Excommunication : And this was declared by the | 
Court to be a moſt Seditious Libel, and gave Ozder to en- 

quire after the Pinter, that he might be p2oſecuted, 


_—_— 


Eleanor Plummer werſus Sir Jeremy Whitchot. 


Intr. Trin. 27 or 28 Car. 2. Rot. 3OL. in Banco Regis. 


N an Ackion of Debt fo2 an Eſcape : Upon Nil debet Debt for 
pleaded, the Jury found a Special Gerdick; upon which nd de 
the Caſe was this, VIZ, That Sir eremy W hitchot was ſeiſed Warden of 
in Fee of the Office of Warden of the Fleet, and of ſeveral — Fleet, — 
Meſſuages thereunto belonging, and being ſo ſeiſed, did Gee 
make a G2ant thereof to one Duckenfield fo2 Life, and fo2 the Lite being 
Lives of thꝛee moze, Duckenfield by Rule of Court was ad- * 
mitted into the ſaid Office, being appꝛoved by the Court, and Au. ;, , z. 
eſteemed a Man of an Eſtate. He ſuffers a Pzſoner after- — temp. 
wards to eſcape, and being not able to maße the Plaintiff Vea; 
Satisfaction, this Aﬀfon was bzought againſt Sir Jeremy Id. Raym. 
Whitchot, the new Defendant; and whether he was charge- — 
able o2 not with this Adion, was the Queſtion. a Vent g14- 
Wallop, who argued fo2 the Plaintiff, ſaid, That he would Ex parte 
not take up any of their Time to make a Narrative of Jmpzi- * 
ſonment fo2 Debt, oz what Remedy there was fo2 Eſcapes at 
Common Law, and what Remedy by the Statute ; but ſup- 
poling an Acton of Debt will lie, whether it be by the Sta- 
tute of Weltm. 2. cap. 11. (fo at the Common Law, bekoze 
the making of that Ack, an Aclon of Debt would not lie $a. 306.30. 
againſt the Gaoler fo2 an Eſcape, but a Special Aﬀion on 
the Caſe, grounded on a Treſpaſs) 02 whether this Action lay 
againſt the Defendant by the Statute of 1 R. 2. cap. 12. 
which gives ft againſt the TUarden of the Fleet, who in this 
Caſe had not the actual Freehold in Poſſeſſion, but the Inhe⸗ - lag. 382. 
ritance, and not the immediate Eſtate, but the Reverſion, is 
the Queſtion. 
The Office of the Warden of the Fleet may be taken in 
Two Capacities, either as an Eſtate, 02 common peredi⸗ 
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Caſ. temp. W. 
3. 10, 199. 
Id. Raym. 
853. 


rr - n — 


is to be anſwerable fo2 another; as, 


tament, wherein a Ban may have an Jnheritance, and which 
may be transferred from one to another; 02 as a Publick 
oo — the King and the People map have a Spectal 
ntereſt. 
As 'tis an Inheritance transferrable, tis ſubjeck to the 
Rules of Law in Point of Deſcent, and is demiſable fo2 
Life, in Fec, Tail, Poſſeſſion o: Reverſion, and in many 


Things is common, and runs parallel with other Eſtates of 


Inheritance. Cis true, he cannot grant this Office fo 
Pears, not fo2 any Diſability in the Szantoz, but fn reſpeit 
of the Batter and Nature of the Thing granted, it being an 
Office of Truſt and Perſonal, fo2 otherwiſe it would not go 
to the Executoz, which is inconvenient. 9 Co. 95. Sir 
Geerge Reynell's Caſe. 

To enquire what Superiozity the Reverſioner hath over the 
particular Eſtate, fs not to the Point in Queſtion; but there 
is ſuch an Intimacy and P2ivity between them, that in Judg- 
ment of Law they are accounted as one Eſtate. 

And therefoze Littleton, Sect. 452, 453. ſaith, That a Re- 
{eaſe made to a Reverſioner ſhall ald and benefit him who 
hath the particular Eſtate, and likewiſe a Releaſe made to the 
Tenant of the Freehold fhalt enure to him in Reverſton, be- 
cauſe they are ÞP2ivies in Eſtates; ſo that theſe Two Cſtajes 
in the Caſe of Bar make but one Office. | 

This is a Publick Office of great Truff, and concerns 
the Adminiſtration of Juſtfce ; and therefoze tis but reaſon: 
able to admit the Rule of Reſpondeat Superior, left the Party 
ſhould be without Remedy; and the rather, becauſe Erecu- 
tion is the Life of the Law. 39 H. 6. 33. 

He who is in the Office as Supertoz, whether it be by Drolt 
02 Tort, is accountable to the King and his People, and this 
brings him within the Statute of Weſtm. 2. c. 11. 02 1 R. 2. 

Ik the Defendant had granted the Office in Fee to Ducken- 
field, befoze any Eſcape had been, and the G2zantee had been 
admitted, the Defendant then had been diſcharged; oz if he 
die bekoze oz after the Action bzought, and befoze Judgment, 
Moritur Actio cum Perſona, fo2 if he had not reſerved ſome- 
thing, he could not be charged, and if he had parted with the 
Inheritance the Pzivity had been gone, but by reſerving that, 
he hath made himſelf liable; fo2 now he is Supertoz, he may 
erat Homage and Fealty, and the partfcular Cenant fs ſaid 
to be Attendant upon the Reverſion, and theſe are Barks of 
Superiozity. | | 

And this Rule of Reſpondeat Superior holds not only be- 
tween the Pꝛincipal Officer and his Deputy, and between 
the Maſter and his Servant, but in many other Caſes one 
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1. Where a Pan has Power to eleck an Officer, he is 
chargeable ;*- fo the County hath Power to ete# Cozoners, 
and if-they kall in their Duty, the County ſhall de charged; 
kor by Reafon of the Per. they had to ele, they are 4 314. 
eſteemed Superlozs. 2 Inf 1 

2. (Uhece one Man recommends/ another to an Office con⸗ 
terning ie Aing's Revenue, the Perſon who recommends is 
liable, {f the other pꝛove Inſufficient; and fo2 this there is 
a notabſe Tae, 30 E. 3. 6. "Tis: Porter's Caſe, cited in the 
Cale ot the Earl of Devonſhire, 11 Co,. b. Where Porter 
being Mater ok the Mint, covenanted with the King to de⸗ 
liver him Money within Eight Days, koz aß the Bullion de⸗ 
livered ad Cambium Regis to coin, which he did not perkozm, 
Et quia Walwyn & Picard duxerunt & præſentaveruat the ſaid 
Porter, ideo conſideratum eſt quod onerentur verſus Dominum 
Regem : And why not the Defendant in this Caſe, who præ- , 1:9. 466. 
ſentavit che fad Duckenſield to the Court tanquam ſufficientem, Id. Raym. 


the Renan Veing the kame s And the Ring is as much con 18. 86. 


cerned in the ozdering this Court of Juffice, as in the ozder⸗ 

ing of his Coffers; fox as the Treaſure is Nervus Belli, ſo the 
Executian ot the Lam is Nervus Pacszs 

3. In the Cate ok a dependent Officer, though he is a 

pꝛoper Officer- and no Deputy, the Perſon who hath the Re: 
gps anſwer, as in 32 H. 6. 34. The Duke of Nor- 2 Inſt. 382. 
fo2 an Eſcape ſuffered by one Brandon, who was Tenant fo? * 
Life, in Pofemon ok the ſald *Dffice ; and there is great 
Reaſon it chould be do; fo2 when a Puncipal Officer ma 


make an Inferfour Officer; who arterwards commits a Fozkei⸗ 


ture, the Wuperiour chall take Advantage of this Fozkeiture, 

and tis as [reaſonable he ſhould be anſwerable fo2 his Mil⸗ 
carriage. Cro. Eliz. 384. The Catit ot Pembrook agafnſt ropb. 119. 
C . nes ohne 

And thotekoze admitting the Deſendant is out ok the St: 
tute, pet de is within the Haxim ot Reſpondeat Superior, 

which is not grounded upon anp Act of Parliament, as ap⸗ 

pears in the Cale ofithe Coꝛaner, andthe Statute of Weſt. 2. 

And all other Ads whichitneulcate this Rule, are but in Affr⸗ 

mance of the Common Law; and this is not only a Rule of 

the Common, but -alfo- of the Coll Law, which is ſerved 

with the Equity of this Maxim in Cafes of like Nature; and 

ſince tis purely Remedial,” ſuch a-Conftruffon ought to be 

made as maß moſt advance the Remeby. 2 Inſt. 466. A. 
In the Cale of Morſe and -Slue lately in this Court * 
the Nueſtion was, Whether a Water of a Ship ſhould've *** 
Vor. II. | I} % charged 
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charged upon the Common Cuſtom of England, fo2 negli⸗ 
gently keeping Perchants Goods? And adjudged that he 
was, though robbed; Lex Mercatoria makes a P2oviſion fo: 
it; fo2 the Remedy againſt the Maſter is moſt direft and jm: 
mediate; that againſt the Owner is collateral in Favour of 
the Merchant, to whom datur Electio; and therefo2e that the 
Intereſt of the Merchant might be ſerved, the Law in that 
Caſe pꝛovides a double Remedy. 

And in Linwood, lib. 3. De Clerico non reſidente, f. 73. verbo 
Vicarius; tis ſaid, That in the ſame Church there may be a 
Reio2 and a Uicar, and the Cure of the Church may be di⸗ 
vided between them; the Uicar is not the Deputy of the 
Refo2, but hath a Diſtint Dftice from him; and as the Tem: 
pozalities of the Uicar are but a Perivation from the Bene- 
fice of the Refo2, ſa his Cure is derived from that of the 
Reto2 alſo. py Whey 

In like Manner, Duckenfield here is not a Deputy to the 
Defendant, but an immediate and proper Officer, and the 
habitual Care and Cuftody is in him, which is enough to 
bzing him within the Rule of Reſpondeat Superior. 

Theſe Inſtances were given, becauſe this is not only a 
Maxim in England, but is of Fozeign Pꝛoduſction, and adapted 
to the Rules of Common Law. Vide Bracton, Fleta, Selden. 

The Statute de Scaccario, 5 1 H. 3. enats, That if any Man be 
received into Office in the Exchequer without the Treaſurer's Li- 
cence, or if he hath ſuch Licence and doth Treſpaſs, he ſhall be 
puniſhed according to his Treſpaſs, if he have whereof; and if he 
have not, then he who put him in the Office ſhall be charged, and 
if he be not ſufficient, his Superior ſhall be charged ; ſo that they 
ſhall all anſwer in their ſeveral Stations. And this-Statute was 
made in Afirmance of the Common Law: I therefoze the 
Superioz of a Superioz ſhould anſwer, why ſhall not the De- 
fendant in this Caſe anſwer fo2 his Subſtitute ? Foz though 
the Marden is not ſwozn to appoint one who is ſtifficient to 
ſatisfy, he is bound to do it; and 'tis no Argument to ſay 
that he is diſcharged, becauſe Duckenfield was appointed by 
the Court; fo2 that is a Mok of Supererrogation, which 
is left in the Diſcretion of the Court, and may be done 02 
omitted as they ſhall think neceſſary, but is not concluſive, 
39 H. 6. 34- eſpecially ſince the Jury have not found that the 
Court took any Examination whether he was Sufficient o: 
not; but that he had fozfeited his Office, having wilkully ſuf- 
fered a Pꝛiſoner to eſcape, and then the Defendant is 02 may 
be the actual Dfficer, and having taken Security, ought to be 
charged. | 8 
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Sir William Jones, who argued on the other 
he ſpoke ta the Caſe, endeavoured to remove a 
the Special Uervit, which found that the Defendant hav 
Taber Security . from Duckenfield to indemniſy him from 
Eltapes. 4M » *& | | | 

This, ſays. he, might be an Argument at a Niſi Prius to 
\nduce a Jury to find Damages, but could not make a Man 
chargeable who was not ſo befoze. „ 

2. Though the Defendant had a Covenant from Ducken 
field to pay 1500 l. per Annum to him, yet that will not make 
him moze liable than if nothing had to be paid; neither 
did he lay any Weight upon it, that the Defendant had any 
Notice of the Inſufficiency. of Duckenſield, fo; if he is charge⸗ 
able, he is bound to take Notice at his Peril; and no Body 
can believe that the Court of Common Pleas is chargeable, 
fo2 that was mentioned in the Argument fo2 the Plaintiff, 
that the Superioz of a Superioz ſhall be charged where be is 
inſufficient z neither did he inſiſt upon the Rule in the Com- 
wy * by which Duckenfield was admitted : But be con⸗ 

red, 

1. Whether the Defendant was chargeable by the Statute 
of Weſtm. 2. cap. 11. | | 
2. If he. could clear him from that Statute, whether he 
was chargeable at the Common Law, oz by any other Statute. 

And he ſaid, That he was not chargeable by the Statute 
of Weſt, 2. which gives an Ackton of Debt againft the Gaoler 
ko; an Eſcape: Many Authozities might be cited to pꝛove, 
that where a Man is in Execution of an Ackion of Oebt, 
that ſuch an Execution is not within that Statute, 7 H. 6. 
5 Bro. tit. Eſcape pl. 9. Pl. Com. 35. Jt was Doubtful there, 
how a Gaoler became chargeable foz the Eſcape of a Ban 
who was in Execution fo; t; but were he in Execution 
fo2 Matter of Accompt, he is chargeable by the erpzeſs (lows 
of the Statute, which are Caveat ſibi Vicecomes & Cuſtos 
Gaolz; and the Parliament in 1 R. 2. did not think the 
Marden chargeable, fo2 if they did, to what Purpoſe was it 
to make the Marden ok the Fleet liable to an Adlon ot Debt 
fo2 an Eſcape of a Man in Execution ko: Debt, if he was 
chargeable befoze by that Statute of Weſtm. 2. This was 
urged, to ſhew that at that Time it was not clear. 

But becauſe there are Authozities that ſeem another Map, 
he did not affirm oz deny it after ſuch Uarieties of Opinions, 
but p2oceeded to argue theſe Two Points: | 
* U Rule of Reſpondeat Superior doth not extend 

ale. j - 

2. That a Reverfioner is not a Superioz. 
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Poſtea. 1. The Statute de Donis is by ſome called the Statute cf 
- great Wen, becauſe the Intent of it was koz the Pyeſerva- 
tion ok their Eſtates; and this Statute being made in the 
* 13 Ed. 1. ſame * Pear, ſeems alto to have a particular Regard to the 
Lozd, to give him a quick and moze ſevere Remedy againſt 
his Servant and Bailiff than he had befozez koz it makes 
him in Effet his own Judge againſt him in Caſes of Accompt, 
becauſe it gives him Authozity to afſign Audito2s, and ſuch as 
he appoints muſt ſtand, and the Servant has no Remedy but 
g F. N. B. by Mrit Ex parte talis in the Exchequer; pet no Pan ever 
* thought that by the Equity of this Statute the lame may be 
done in an Ackion of Debt, and therefoze the 'Difference in 
the Pzoceedings between Ackions of Accompt and Debt, ſeems 
to imply that an Aﬀfon of Debt is not within the Rule of 
Reſpondeat Superior. 9 * 957 0 Aj 
2. There is a great Difference between the Reſtraint of 
Pꝛiſoners in Execution fo2 Debt, and thoſe who are impzi⸗ 
ſoned by this Act koz Arrear of Rent, which dire#s that they 
ſhall be arreſted, &c. & carceri mancipentur in ferris; but this 
the Gaoler could not have done at the Common Law; neither 
was it ever p2aTiſed 02 allowed by the Law that a Pzſoner 
ſhould be ſo uſed, who is in Execution fox Debt, -unleſs he be 
unruly, and endeavour to eſcape; but "tis erpꝛeſiy againſt the 
Law to do it where there is no ſuch Reaſon, becauſe a Pziſon 
is fo2 the ſafe Cuſtody of Men, and not to puniſh them. 1 
Inſt. 260. a. So that it appears by this, That a ſtriſter Re- 
— _ pꝛovided foꝛ Executions fn Accompt than fo2 thoſe 
n edt ' ©: ih e 1 7 1 774 
3. There are certain Perſons alſo, who are made charge- 
able by this Statute when the Execution is in Accompt, who 
cannot be charged in Debt; fo2 the Statute enafts, That if 
the Party eſcape, the Officer in whoſe Cuſtody he is ſhall anſwer, 
ſice infra Libertatem fave extra; (0 that the Gaoler- ſhall be 
charged, whether he be of a Franchiſe oz of the County at 
large; but if a Man is in Execution koz Debt, and then 
L eſcapes, the Gaoler is not liable, but the Sheriff, though the 
Wb * Gaoler hath the Cuſtody ol the Body of One, whom the 
Caſe. late Sheriff did not deliver over to'the-p2eſent Sheriff: So 
that in this-alſo there is Difference upon this Statute be- 
tween Actions of Accompt and Actions ok Debt, and therefoze 
the Clauſe therein, ol Reſpondeat' Superior, being made upon 
a particular Occaſion. onſy in the Caſe of Accompt, ſhall not 
be extended to other Matters, and tan in no wiſe influence 
this Cale, which fo2 other Neaſons cannot be governed by 
that Rule, if extended to all who have Power to depute an 
Dfficer, and thereby give him an Intereſt, oz to appoint one 
2. Point 
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2. Point. 1. Becauſe he in Reverſion is not in Pꝛopziety 
of Speech a Superio2; fo2 tis not ſaid, that a Reverſioner 
after an Eſtate ko: Life is Superioz, and of moze Accompt 
in the Law than he who hath the particular Eſtate ; but on 
the contrary, he who hath the Freehold is of greater Accompt 
and Regard in the Law, than the Reverſioner after him; 
and if (as it hath been objeted) both make but one Eſtate, 
then there can be no Superſozity, and it would be very hard 
and difficult fo2 any Man to p2ove, that any Attendancy is 
made by the Tenant fo2 Life upon him who hath the Rever- 
lion. | 
2. Here is Room enough within the Statute to ſatisfy 
that CUlozd Superior, by a plain and clear Conſtrudion, with- 


out bzinging in the Reverſioner, fo2 if the Sheriff makes 


a Deputy, 02 a Lozd makes a Bailiff of a Liberty, the She- 
riff and the Lo2d are p2operly the Superiozs. 

3. This Wozd Superior is uſed in the Statute made the 
ſame Pear with this, c. 2. in Signification agreeable with 
the Caſe in Queſtion; fo2 it recites, That where Lozds of 
Fees diſtrain their Tenants foz Rents and Services, and 
they having replevied their Cattle do alien oz ſell them, ſo 
that a Return cannot be made; then it pꝛovides, That the 
Sheriff oz Bailiff ſhall take Pledges to pꝛoſecute the Suit 
bekoze they make Deliverance of the Diſtreſs, and if the 
%Pailiff be not able to reſtoze, (that is, if he take inſufficient 
Pledges) the Superioz ſhall anſwer; by which the Parlia⸗ 
ment could mean no other than the Lo2d of that Liberty; fo2 
if it ſhould be otherwiſe, there would be no End of Supe- 
rio2s: Ag. if there is a Bailiwick in Fee of a Liberty, and 
the Bali "thereof grants it fo2 Life, in this Caſe there are 
Two Superiozs, foz the Lozd of the Bailiff is one, and the 
Bailiff himſelf is another, which cannot be. 2 Inſt. 382. 

There is a Congruity in Law, in ſaying, the Sheriff 
and Lozd are Superiozs; but there can be none in making 
the Reverſioner a Superioz 

The Low may loſe the Liberty, if his Bailiff fo2 Life 
oz in Fee commit a Foxfeiture, as by not attending the Ju- 
ſtices in Eyze; but a Reverſion cannot be loſt by the Fo2- 
feiture of the Tenant fo2 Life; if the Bailiff make an ill 
Ereoution of a Mrit, oz ſuffer the Party to eſcape, the 
Lozd ſhall anſwer; ſo if the Marchal of England appoint a 
Harſhal, there may be a Fozkeiture of his Office, becauſe 
'tis but fff the ſame "Office, and therefoze the Caſe in 
Cro. Eliz. 386. where 'tis ſaid, If an Office be granted for Life, 
the Forfeiture of Tenant for Life ſhall be the Forfeiture of the 
whole Office, is miſtaken; fo2 in Moor pl. 987. tis held other⸗ 
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wiſe; and upon the- true Difference between a Deputy and 
a Szantee fo2 Life; fo2 in the Firſt Cale there may be a 
Forfeiture of the Superioz, becauſe tis ll but the ſame 
Office; but in the other Caſe the Superio2 ſhall not foxfeit 
fo2 any Misdemeanour of the Ozantee ko; Life, becauſe he 
hath the Freehold of the whole Dffice, and the other nothing 
but the Reverſion; and therefoze if the Dekendant be liable 
in this Caſe, tis in reſpeck, . 

1. That he hath granted the. Eſtate. 

2. That he hath the Reverſion oz Reſidue after the Life 

of the G2antee. | 

He cannot be charged in reſpe# that he hath granted the 
Eſtate, becauſe the Freehold is gone, and in another; nei⸗ 
ther can he be charged in reſpeft ot the Reverſion, becauſe 
then not only his peir, but the Afſignee of the Reverſion 
will be chargeable alſo, which cannot be. 

As to the Second Point of this Argument; if the Defen- 
dant is not chargeable by this Statute, he is not to be 
charged at the Common Law, 

2. Becauſe the Common Law doth not give an Aﬀton of 
Debt fo2 an Eſcape, but an Action on the Caſe only, neither 
doth it give any Remedy but againſt the Party offending. 

As to the Caſe that hath been objeted upon the Statute 
de Scaccario, where the ſeveral Dfficers in the Exchequer 
ſhall anſwer in their Degrees of Superiozity, that cannot 
be applicable to this Caſe, becauſe there can be no Pꝛopoz⸗ 
tion between Things which concern the King's Revenue and 
Pꝛerogative, and thoſe of a common Perſon. ® © 

The Caſes of the Cozoner and the Sheefff, and of the 
Kecommending of a Receiver to the King, are not like this 
. Caſe, becauſe the King can't infozm himſelf of the Suffici- 
ency ok the Party recommended, and therekoze tis but rea- 
ſonable that he who recommends ſhould be liable; and can 
it be ſaid, That when the Defendant was about to ſell this 
Office to one Norwood, (which he hath ſince done) that ik a 
Stranger had recommended Norwood, and he had pꝛoved in⸗ 
ſufficient, that the Stranger would have been liable? 

As fo2 the Civil Law, and the Authozities therein cited 
to govern this Caſe, he did not anſwer them, becauſe they 
cog 1 their Law, and the Common Lawyers after ano- 
ther Map. 

This Office hath been granted Time out of Mind fo2 
Life, and no Doubt but many Eſcapes have been made, but 
never was any Action bzought againſt him in the Reverſion 
befoze now. 

The Court of Common Pleas always examine the Suffici- 
ency of the Szantee fo2 Life, which ſhews that in all — 

I cello 
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ceſlons of Ages the Opinions of Learned Yen were, That 
no Eſcape could be bzought againſt the Reverſioner, fo2 if 
ſo, what Need is there of ſuch Examination? This was 
urged, to ſhew that the P2oceedings of that Court did not 
alter, but interpzet the Law. 

But admitting the Caſe of the Duke of Norfolk to be Law, 
yet it concerns not this, becauſe the Sub-Yarſhal there was 
taken as a Deputy; but there is no ſuch Officer as a Sub- 
CUarden, fo2 Duckenfield had it fo2 Life. 

And then a Deputy being a Perſon removeable at Plea- 
ſure, will not be ſo confidered in Law, as one who hath a 
moꝛe fired Eſtate; fo2 having nothing to loſe, it cannot be 
intended that he will be ſo careful in the Execution of his 
Office as the other; and therekoze 'tis reaſonable in ſuch Caſe 
that the Superio2 ſhould ant wer: But he who hath a Free- 
hold fo2 Life, hath an Eſtate of ſome Ualue in the Law 
which he cannot be ſuppoſed eaſily to fo2feit, and therefo2e 
'tis reaſonable- that he alone ſhould be liable fo2 his own 
Miſcarriages; fo2 if the Defendant ſhould be charged, by 
the ſame Reaſon the G2zantee of the Reverſion may be charged, 


who is altogether an innocent Perſon, and fo may be liable 


to a vaſt Sum fo2 the Fault of another; fo2 which Reaſons 
he pꝛayed Judgment fo2 the Defendant. 


The Court delivered no Opinion this Term, but took Judgmene. 


Time to adviſe; and afterwards in Eaſter Term following, 


Rainsford Chief Juſtice delivered the Opinions of Twiſden, 
Wild and Jones, Juſtices, who ſaid they were all agreeing in 
the main Point, but thought the Uerdi# imperfe#, and not 
to warrant the Plaintiſt 8 Caſe; fo2 he declared that at the 
Time when the Szant was made to Duckenfield, when the 
Commitment was, and when the Eſcape was ſuffered, and 
ever ſince, that Duckenfield was inſufficient and not able to 
anſwer the Plaintiff; but the Jury in the Special Ger dick do 
— = the Inſufficiency at that Time when this Ackion was 
20ught. h 

But as to the main Queſtion, they were of Dptnion that 
the Defendant was Superto2, and that he is chargeable fo2 
this Inſufficiency of Duckenfield; but if he had been ſufficient 
when the Plaintiff bzought this Aﬀion, it might have been 
otherwiſe : But his Inabflity being fully averred in the De- 
claration, and the Defendant denying it, and the Jury ha⸗ 
ving kound nothing againſt it, but there being ſtrong Sulpt- 
cions of the Truth of the Fact, the Court would not make 

an Jntendment to the contrary. | 
The Jury have found erpzeſly, That Duckenfield was in⸗ 
ſufficient at the Time of the Eſcape, which was within. Sir 
Weeks of the Time when the Afton was commenced — 
a 
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that having once found him diſabled, unleſs it appear that 
he was of Ability afterwards, the Court will not intend him 
ſo, but rather that he was Inlufficlent at the Time of the 
Action brought: fo2 there being ſtrong Surmiles of it, and 
there being no G20und within the Recozd to intend him Suk⸗ 
ficient, a Fact may be collefed that is not found in the Uer- 
dit, Fulwood's Caſe, 4 Co. 


The King verſus Moor. 


2 Lev. 179. N Inkozmation was brought upon the Statute of the 
— 4th & 5th of Philip and Mary, cap. 8. which enacts, That 
Prohibitory if any Perſon, &c. above the Age of 14, ſhall after the Firſt Day 
Claoſe, and of (April next after the making the Statute) unlawfully take 
tick gives 2 Maid or Woman unmarried, being within the Age of 16 Years, 
a Penalty in &c. the Party ſhall ſuffer Two Years Impriſonment, or pay ſuch 
a Statute. * Fine as ſhall be aſſeſſed in the Har-Chamber, and that the De- 
fendant exiſtens ſupra ætatem quatuordecim Annorum did take a 

- young Maid away unmarried, and kept her Thzee Days 

contra formam Statuti ; upon which he was found Guilty, and 


now moved in Arreſt of Judgment. 


1. It was ſaid foz the Defendant, That this Court could 
not fine him upon this Statute, becauſe when the Inkozmer 
Id. Raym. entitles himſelf by a Statute, he muſt take the Remedy 
Fel zoz. therein pꝛelcribed; and ſo tis not like an Jnfozmation at the 
— Law, fo2 in ſuch Caſe this Court might fine the 
aintitt. * 
2. It is not averred, that the Party offending was above 
the Age of 14 Pears at the Time of Taking, but only that 
he being above the Age of 14, ſuch a Day did take. 


— —ag Sir William Jones contra. It the Firſt Objeftion hath 
zative Words, ANY Meight in it, tis to bzing the Party to an Jmpziſon- 
the Court of ment ko the Space of Two Years, which is a Puniſhment 
King's . direfted by that Statute ; but the Fine is Umted to the 
ſtrained, Star-Chamber, and thoſe Offences which were puniſhable there, 
Mod. Rep. Are likewiſe to be puniſhed here, becauſe there are no Nega- 
34 tive Mozds in this Statute to abzidge the Authozity of this 
be. Court, which is never reſtrained, but when the Statute di⸗ 
reits, befoxx whom the Nffence ſhall be tried, and not elle⸗ 
where. It was the Opinion of my Lozd Chief Juſtice Hale, 

That where there is a Prohibitory Clauſe in a Statute, and ano- 

ther Clauſe which gives a Penalty, if the Party will go upon the 
Prohibitory Clauſe, he is not confined to the Manner expreſled 

in the Statute, but if he will go upon the Penalty, he muſt then 

purſue what the Statute directs. The 
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The Firſt Part of this Statute is but a Declaration of 
the Common Law: The Second Clauſe is introduckive of 
a new Law as to the Court of Star-Chamber, but is not a 
Beſtriction as to this Court, which might have puniſhed the 
Defendant if there had been no ſuch Law. The firſt Clauſe 
is Pꝛohibitozp, viz. That it ſhall not be lawful for any Perſon 
to take away a Maid unmarried, and upon this Clauſe this Jn- 
foymation fs bꝛought. The Second Clauſe is diſtin, and 
direct the Puniſhment, viz. Upon Conviction to ſuffer Impri- 
ſonment for Two Years, Mow by taking away the Court of 
Star-Chamber, this P2ohibitozy Clauſe is not repealed, upon 
which a Man may be indi#ed without demanding the Pe- 
nalty; and the Statute having direcked, that the Offence 
ſhall be heard and determined befoze the King's Counſel in 
the Star-Chamber, o2 befoze the Judge of Allie, and no Ne- 
native Mozds to reſtrain this Court; therefoze the Chief 
Juſtice, who is the Judge of * Aſliſe in the County of Mid- 
dleſex, may hear and determine this Offence, and by Con- 
ſequence fine the Party if he be found guilty. 

As to the Second Objedion, That it is not averred, that 
the Party offending was above the Age of 14 Years at the 


* Cro. Car. 
465. 

Ld. Raym. 
872. 

1 Mod. Caf. 


in L. & Eq. 
6, 8, 96. 


Time of the Taking, it had been better if it had been ſafd, Cac. temp. 
tunc exiſten* ſupra Ætatem quatuordecim Annorum: But not- Au. 113, 


withſtanding tis well enough; fo2 'tis ſaid, That being 
above the Age of 14 Pears, ſuch a Day he did take, &c. ſo 


161. 


that it cannot be otherwiſe but that he was of ſuch an Age at 


the Time when the Paid was taken; and the Jury found 
him guflty contra formam Statuti; which may likewiſe be an 
Anſwer to the Firſt Pbjeftion ; fo2 he being found guilty con- 
tra formam Statuti, if there be any other Statute which pꝛohi⸗ 
bits and puniſhes a Riot, this Infozmation is as well ground- 
ed upon ſuch, as upon this Statute of Philip and Mary, fo2 
'tis expꝛeſly laid, That the Defendant and others did unlaw- 
fully aſſemble themſelves together, and riotoſe & routoſe made 
an Aſſault upon her, ſo that it ſhall be intended to be ground- 
ed upon ſuch a Law, as ſhall be beſt fo2 puniſhing the Dffence. 


The Court were of Opinion, That notwithſtanding theſe Curie. 


Exceptions, the Jnfozmation was good, and was not like 
the Caſe of an Indickment upon the Sratute fo2 a fozcible 


Entry, That ſuch a Day by Fozce and Arms the Defendant L4. Ram. 
did enter into ſuch a Þouſe, exiſten' liberum Tenementum of 610. 

J. N. and if he doth not ſay tunc exiſten, the Jndi#ment is 2 Cro. 14, 
naught, becauſe the Jury may enquire of a Thing befoze it '*: 639. 


is done; but here the exiſten being added to the Perſon, car- 


ries the Senſe to the Time of the Dffence committed, 
Vol. II. Li The 
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The Statute of 1 R. 3. ſaith, That all Gzants made by 
Ceſtui que Uſe being of full Age, ſhall be good agatnſt him 
and his Heirs, and tis adjudged 16 H. 7. that he need not 
ſhew when and where, but generally exiſten of full Age, and 
upon the Evidence it muſt be ſo p2oved. 
Where a Thing relates to the Condition of a Man, it 
ſhall be tried in the County where the Ackion is laid, and tis 
not neceſſary to ſay in what County he is a Knight oz an 
Eſquire; any Citizen and Freeman may deviſe his Land in 
Mortmain, by the Cuſtom of London; 'tis enough to ſap in 
Pleading, exiſten' a Citizen and Freeman, without ſetting 
Caf. temp. fqqth when and where. | _—_ 
Cangas. Jf a Wan be indicken fo2 not coming to Church, tis 
2 Mod. Caf. enough to ſay exiſten of the Age of Sixteen Pears, he did 
in L. & Ex not come to Church. | 
2" $3. 87 This is an Offence puniſhable at Common Lam, tis 
: Lev. 257- malum in ſe. But admitting 'twas' an Offence created by 
x. v. Twi. the Statute, there being no Negative Wozds to p2ohibit, 
K. v. Lord this Court hath a Jurisdiſtion to puniſh this Offence, if 
Oflulſtore, the Star-Chamber had not been taken away; fo2 the Party 
59647359 had his Eleition to pꝛoteed in this Court upon the Pyohi- 
Contra bitozy Clauſe, and the Juſtices of Ame muſt be intended 
4 Mod. 145: the Juftfces of Oper and Terminer. Moor 564. Where- 
adjudged an UPON the Defendant was fined 5001. and bound to his good 
Offence at Behaviour fo2 a Pear. 


Common 
Law. 


Brown verſus Waite. 


Entailed 1 [Pon a Special UerTit in Ejeckment, the Caſe was, 

_— - viz. Sir John Danvers, the. Father of the Lefſo2 of the 

Treaſon. Plaintiff, was in Anno Domini 1646. Tenant in Tail of the 

Jones 57- Lands now in Queſtion; and was afterwards inſtrumental 

„ Le. ic fn bringing the late King Charles to Death, and ſo was 
Jones 57, guüllty of High Treaſon, and died. 8 

Afterwards the Ai of Pains and Penalties, made 13 Car. 2. 

cap. 15. £nafts, That all the Lands, Tenements and Heredita- 

ments, which Sir Zobu Danvers had the 25th Day of March 


in the Year 1646, or at any Time fince, ſhall be forfeited to the 


"I whether theſe entafled Lands ſhall be fozfeited to the 
King by Fozce of this At,” was the Queſtion. 


Wallop, who argued fo2 the Plaintiff, laid, That the en: 
tailed Lands were not fozfeited; his Reaſons were, 


5 Theſe 
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by Theſe Lands entailed are not erpzeſly named in that 


At. F 
2. Tenant in Tall hath but an Eſtate koz Life in his 
Lands, and therefoze by theſe Mozos [All his Lands] thoſe 
which are entailed cannot be intended; fo2 if he grant To- 
tum ſtatum ſuum, onlp an Eſtate fo2 Life paſſeth. 

3- Theſe Lands are not fozfeited by the Statute of 
26 H. 8. cap. 13. which gives the Forfeiture of entailed Lands 
in Caſe of Treaſon; becauſe Sir John Danvers was not con- 
victed of it by Proceſs, 
lawry, which that Statute doth re 
any ſuch Conviitfon. 


quire, fo2 he died befoze 


Str Francis Winnington the King's Solicitor, argued contra, 


that entailed Lands are fozfeited by the Act of Pains and 
Penalties; and in ſpeaking to this Matter he conſidered, 


2. How Eſtates-Tail were created, and how foxfeitable 
fo2 Treaſon. 


1. This Ac recites the Ac of general Pardon, which did 
not intend to diſcharge the Lands of Sir John Danvers and 
others from a Foxfeiture. 

2. It recites that he was guilty of Þigh Treaſon, 

3. Then comes the enating Clauſe, Viz. That all the Lands, 


Tenements, Rights, Intereſts, Offices, Annuities, and all other 
Hereditaments, Leaſes, Chattels, and other 'Things of what Na- 


ture ſoever of him the ſaid Sir Fobn Danvers and others, which 
they had on the. 25th of March 1646, or at any Time ſince, 
ſhall be forfeited to the King, his Heirs and Succeſſors. | 


2. As to the Creation of Jntafls, there were no ſuch E- 
ſtates at the Common Law; they were all Fee-Simple Con- 
ditional, and poſt prolem ſuſcitatam the Condition was per- 
founed fo2 Three Purpoſes : 

Viz. To alien, Co. Lit. 19. a. 2 Inſt. 334. 

To foxfeſt; | 6 Th 

Oz to charge with a Rent: And thus the Law conti- 
nued till 13 E. 1. and there having been frequent Mars be- 
tween King John and the Barons, the great Men then ob- 
tained the Statute de Donis to pꝛeſerve their Eſtates, left 
the like Occaſion ſhould happen again, in which 'tis- only 
mentioned, That the Tenant in Tail ſhould not have 
Power to alien; but it was well known, that if he could 
not alien, he could not fozfeit, fo2 befoze that Statute, 
as he might alien poſt prolem ſuſcitatam, ſo the Judges al- 

ways conſtrued that he might ſozkeit, 5 Ed. 3. Dr For 
| 4 eiture 
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feiture and Alfenation did always go Þand in Þand. 1 Co. 
175. Mildmay's Caſe. | | 
And from the making of that Statute it always continued 
a ſettled and received Opinion, That Tenant in Tall could 
v. 2 Inſt. 75, not alien, until by the 12th of Ed. 4. a Recovery came in, 
479-4. Cat by Which the Eſtate-Tafl may be docked, and which is now 
in L. & Eq. become a Common Aſſurance. | | 
178, 179- Then by the Statute of 4 H. 7. cap. 24. Tenant in Tail 
35 might bar his Iſſue by Fine and Pꝛoclamation, and all this 
Kelynge 42: Chile it was not thought that ſuch Lands could be fozkeited 
Gilb. faw « fo2 Treaſon ;- which Opinion continued during all the Reign 
Car. dp. Of HI. 7. fo2 though by his Barriage the Houſes of York 
Mac. 121, and Lancaſter were united, pet the great Men in thoſe Days 
367. "64. on thought there might be ſome Doubt about the Succefion af- 
che Law of ter the Death of H. 7. (f he ſhould die without Jfſte, and 


Forſeiture. thereby thoſe Differences might be again revived, and there- 


79 acer fO2e no Endeavours were uſed to make any Alteration in the 


excellently Law, till after the Death of H. 7. And after his Son H. 8. 
diſcuſſed. had Jfſue, thoſe Doubts were removed, and being never 
likely ta ariſe again, then the Ac of 26 H. 8. was made, 
— gives a Fozkfeiture of entailed Lands in Caſes of 
The Inference from this will be, That all the Caſes put 
befoze the 26th Pear of H. 8. and ſo befoze entafled Lands 
were made fozfeitable fo: Treaſon, and where by the general 
Words of Lands, Tenements and pereditaments, twas ad- 
judged entatled Lands did not paſs, do not concern this Caſe, 
but now ſince they are made fozfeitable by that Statute, ſuch 
general Mozds are ſufficient to ſerve the Turn. 
By the Statute of 16 R. 2. cap. 5. entalled Lands are not 
forfeited in a Præmunire, but during the Life-of Tenant in 
Tall; becauſe they were not then to be fozfeited fo2 Treaſon. 

2 Iaſt. 334. Co. Lit. 130. 

x Inſt. 3, Ik then it appears that the Crime of which Sir John Dan- 
vers was guilty, was Treaſon; and if entailed Lands are 
fozfeited fo2 Treaſon; then when the At ſaith, That he ſhall 
forfeit all his Lands, by thoſe general Mozds his entafled 
Lands fhall be fozfeited: And though by the Common Law 
there can be no Attainder in this Caſe, the Party being dead; 
yet by At of Parliament that may be done, and the Mozds 
in this A# amount to an Attainder. | 

The Intent of it was to fozfeit Eſtates-Tail, which may 
be collected from the general Mozds; fo2 if a Fee-Simple is 
forfeited, though not named, why not an Eſtate⸗Cail? Eſpe- 
cially ſince the Coz Hereditaments is very compꝛehenſibe, 
and may take in both thoſe Eſtates. Spelman's Gloſlary 227. 
2 Roll. Rep. 503. , 

| : n 
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In the very A# of 26 H. 8. cap. 13. Eſtateg-Tafl are: not 
named, fo2 the Moꝛds are, Every \Qffender convict of Treaſon; 
Ge. ſhall ' forfeit all ſuch Lands, Tenements and Hereditaments 
which he ſhall have of any Eſtate of Inheritance, in Uſe, Poſſeſs 
ſion, or by any Right, Title or Means, ©c: and pet a Con- 
ſtruction hath been made thereupon in Favour-of. the Crown; 


ſo a Dignity of an Earldom intailed is fozfeitable by this 


Statute by the Mozd Hereditament. 7 Co. 34. 
Afterwards in Hillary-Term, Rainsford, Chief Juffice, de- 


livered the Opinion of the Court, That upon Conftrutton of jadgment. 


the Ack of Pains and Penalttes, this Eſtate-Tafl: was foz- 
feited to the Ring. | | | m_— | 
He agreed, the Series and Pꝛogreſs of Eſtates-Tail- to 


have been as argued by the Soljcito2 ; and that the Mueftton + 


now was, Whether by the At of Pains, &c. Eſtates⸗Cail can 
be fozfeired, unleſs there are expꝛeſs Moꝛds to take away the 
Fozce of the Statute de Donis Conditionalibus, fog by that 


Statute there was a lettled Perpetuity ; . Tenant in Tail 8 to 
could neither fozfeit noz alien his Eſtate, no not in Caſe ok 


Treaſon, and Fozfeiture is a Kind of Alienation but after» 
wards by the Reſolution in Ed. 4. an Alienation by a Com: 
mon Recovery was conſtrued to be out of the ſaſd Statute 2 
And by the Statute of Fines, 4 H. 7. which is exnaunded by 
a ſubſequent Statute of 32 H. 8. cap. 36. Tenant in Tail; 
notwithſtanding his fozmer Reſtraint, had Power ta alien the 
Eſtate⸗Tail, and bar his Iſſue; but all this While his Eſtate 
was not to be fo2feited fo: Treaſon, till the Statute ok 33 
H. 8. cap. 20. which gives Uſes, Rights, Entries, Conditions, 
as well as Poſſeſſions, Reverſions, Remainders, and all othet 
Things of a Perſon attainted of Treaſon by the Common or Sta- 
tute Law of the Realm, to the King, as if ſuch Attainder had 
been by Act of Parliament. | * | 


Then by the Statute of 5 & 6 Ed. cap. 11. tis 'enafed, 
That an Offender being guilty of High Treaſon, | and lawfully 
convict, ſhall forfeit to the King all ſuch Lands, Tenements and 
Hereditaments which he ſhall have of any Eſtate af Inheritance 
in his own Right in Uſe or Poſſeſſion ; by which Statutes, that 
de Donis Conditionalibus was; taken off in Caſes ot Treaſon; 
as it had been befoze by the Reſolutian in 12 E. 4. and: by 
the Statute of Fines, as to the Alienation of an Eſtate-Tail 
by Fine and 1 "172 370% 47 ny 
Ik therefoze this Ac of Pains, &c. will admit of ſuch a 
Conſtru#fon as to make Eftates:Tail fozfeit ; here is a 
Crime great enough to deſerve ſuch a great Puniſhment ; 
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a Crime taz which the Parlſament hath ozdered an Anniver- 

ſary to be kept fo2 ever with Faſting and Þumſliation, to im- 

plore that the Gutlt of that innocent Blood then ſhed may not 
required of our Poſterity; this they eſteemed as another 

| Rind of Dziginal Sin, which unleſs thus exptated, might 

A extend not only ad Natos, ſed qui naſcantur ab illis. 

3 Mee. 947 And that this At will admit of ſuch a Conſtrultion, theſe 


Reaſons were given: : 
Id. Rm. 1. from the general compzehenſive Mozds mentfoning 
187. thoſe Things which are to be fozfeited, viz. Meſſuages, Lands, 


. Tenements, Reverſions and Intereſt, which laſt Mod ſignifies 
U the Eſtate in the Land as well as the Land it ſelf, oz other- 
wiſe the Mozd muſt be conſtrued to habe no Effect. 
| 2. Eſtates-Tatil ate not now p2otefed by the Clauſe in the 
* Pat. 334. Statute de Donis Non habet Poteſtatem alienandi, but are 
ſubje# to the Forfeiture by the Ac of H. 8. which though it 
extends to Attainders only, yet tis a good Rule fo2 the 
Judges to make a Conftrufion of an Act of Parliament by, 
eſpecially fn ſuch a Caſe as this, wherein tis plain that the 
Law did look upon theſe Offenders, if not attainted, yet in 
pari gradu with ſuch Perſons, and therefoze may be a good 
Warrant to make the like C 


onſtrutton as in Caſes of At- 


3- Becauſe the Offenders are dead; fo2 had they been 
itving, there might have been better Reaſon to have con- 
firued this AX not to extend to Eftates-Tail, becauſe then 
ſomething might be fozfeited, viz. an Eſtate fo2 Life; and 
therefoze the Ac would fignify very little, ft ſuch Conſtruc⸗ 
tion could not be made of it to reach Eſtates⸗Call of ſuch 
Perſons who were dead at the Time of the making the Law, 
eſpeciatly ſince tis well known, that when Men engage in 
fuch Crimes, they give what Pꝛotecion they can to their 
Cates, and place them as far as they can out of Danger. 
4. It appears by the Act, that the Law-makers did not 
\ntend that the Childzen of ſuch Dffenders ſhould have any 
Benefit of their Eſtates, becaufe in the Pꝛoviſo there is a 
Saving of all Eſtates ot Purchaſers ko? Boney bona fide 
paid, and therein alfo a particular Exception of the Wife 
and Childzen and Heirs of the Dffenders; and ff the Ack 
would not pzotet 'the Eſtate of the Childzen, though th 
ſhould be Purchaſers koz a valuable Conſideration, it w 
never p2ote# their Eſtate under a voluntary Conveyance 
made by the Anceſfo2, eſpecially in this Caſe, becauſe the 
Entail carries a Suſpicion with ft, that it was deſtgned 
with a P2oſpeft to commit this Crime ; foz Sir John —_— 
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was Tenant in Tail befoze; and in the Pear 1647 levies 
a Fine to bar that Entail, and then Umits a new Eftate-Tail 
to himſelf, in which there is a P2oviſion to make Leaſes fo2 
any Number of Years upon what Lives ſoever in Poſſeſſion 
02 Reverſion, with Rent oz without it, and this was but the 
Pear befoze the Crime committed, 

5. The Pzoviſo in the Act koz ſaving the Eſtates of Pur⸗ 
chaſers doth p2otet all Conveyances and Aſſurances, &c. of 
Lands, not being the Lands of the late King, Queen, Prince, Oc. 
and not. being Land ſold for any pretended Delinquency fince the 
Firſt of June 1641, and all Statutes and Judgments ſuffered by 
the Offenders from being impeached ; from which it appears, 
that the Parliament looked upon entailed Lands as fozfeited; 
fo2 if Eſtates made to others upon a valuable Conſideration 
had need of a P2oviſo to ſave them from Fozfeiture, a for- 
tiori, the Eſtates out of which thoſe are derived have need of 
ſuch a Saving, and therefoze muſt be fozfeſt by the Ac; fo2 

which Reaſon theſe Lands are fozfeited, 

As to the great Objeion which hath been made and in 
ſiſted on the other Side, and which fs Trudgeon's Caſe, 22 
Eliz. 1 Inſt. 130. where Tenant in Tail was attainted in a 
Præmunire, and it was adjudged that he ſhould fozfeit his 
Land but during his Life; fo2 though the Statute of 16 R. 
2. cap. 5. enats, That in ſuch Caſe their Lands, Tenements, 
Goods and Chattels ſhall be forfeited to the King ; yet that 
muſt be underftood of ſuch an Eſtate as he map lawfully fo2- 
keit, and that is during bis own Life, and therefoze being 
general Moos, they do not take away the Fozce of the Sta- 
tute de Donis, fo that his Lands in Fee-ſimple, fo2 Life, &c. 
yn be fozfeited, but the Land entailed ſhall not, during his 

e, 

But the Anſwer is plain: Foz in the Reign of R. 2. when 
the Statute of Præmunire was made, Eftates-Tail were un- 
der a Perpetuity by the lald Statute de Donis, which Sta- 
tute is now much weakened in the Point of Alienation ; 
and the Law is quite altered ſince that Time; and tis 
apparent by Multitude of Pꝛecedents, that ſuch ſtrick Con- 
ſtruitions have not been made fince that Time to pꝛeſerve 
Eſtates-Tafl from Fozfeitures without ſpecfal and parti- | 
cular Cows; and therefo2e in the Caſe of Adams and Lam- 4 Co. 164. 
bert, which is a Caſe in Point, the Judges there conftrued 
Eſtates-Tail to be kozkeit fo: want of ſpecial Mozds in the 
Statute of 1 E. 6. cap. 14. to ſave it; and that was only a 
Law made fo2 ſupprefling of Superftitious Uſes upon a 
politick Conſideration; but this is a much greater Offence 
intended to be puniſhed by this Act, in which there are De- 
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monſtrations both krom the Mozds and Intent of the Law: 
makers to make this Eſtate fo2feited to the Crown, than in 
that — ſo much relied on: And Judgment was given ac⸗ 
cod v. 


Wyld died befoze Judgment was given; but Juſtice Twiſden 
ſald he was of that Opinion, and Jones Juſtice concurred, 


= "I Baſſet verſus Salter. 
Eſcape the 


— fery N an Aion koz an Eſcape, the Queſtion was, Whether 
e the Plaintiff may take out a Ca Sa, oz have a Fi' Pa 
gl be Againſt the Defendant after the Sheriff 02 Gaoler voluntarily 
ginit the fl | 
Sheriff 26% (fer him to Eſcape; but the Court would not ſuffer it to be 
T. — 21, argued, becauſe it had been lately ſettled that it was at the 
22. Eleftion of the Plaintiff to do either; and upon a Writ of 
EY Erroz bꝛought in the Exchequer Chamber, the Judges there 
. Raym. Were of the lame Opinion: But in the Lozd Chicf Tuſtice 


788, 927, Vaughan's Time'the Court of Common Pleas were divided, 


1028. 


- Caf. temp. buit tis ſince ſettled.,. 1 Roll. Abr. got, go2. 


Talb. 222. Ik there be an Eſcape by the Plaintiff's Conſent, though 
Sera. 901. he did not intend it, the Law fs hard that the Debt ſhould be 


pf by de thereby diſcharged; as where one was in Execution in the 
| Conſent of the King's Bench, and ſome Pꝛopoſals were made to the Plaintiff 


Sheriff, he in Behalf of the P2iſoner, who ſeeing there was ſome Like⸗ 
could never 1thgod of an Accommodation, conſented to a Meeting in Lon- 
again, but don, and Deſired the Pyiſoner might be there, who came accoz- 
the Plaintiſf dingly; and this was held to be an Eſcape with the“ Con- 
Sd , Cent of the Plaintiff, and he could never after be in Exetu⸗ 
Id. Raym. tfon at his Suit fo2 the ſame Matter. | 


555. 
Stra. 423, 


$31, 873. Teck werſus Hill. 


In Communi Banco. 


Bent ge, TYEBT upon a Bond bought againſt the Defendant as 
given in Dif- Adminiſtratoz, who pleads, That he gave another 
charge of Bond in his own Name in Diſcharge of the fir>® Bond; 
: Mod. Rep. unnd upon Iſſue joined, it was found fo2 the Defendant ; and 
221. it was moved that Judgment might not be entred hereupon, 
3 Lev. 55- becauſe it was a bad Plea. | 

Caſ. temp. Mac. 438, 439. Caf. wn. 3. 86, 248, 537, 538, 539. Caf. temp. Mac. 224, 305, 
307. Gilb. 13 89, Kc. 1 Was. 324. 2 Wms. 343, 553. (614,) (616.) 3 Was. 225, 
245, 247. 1 Ld. Raym. 60, 61, 122, 566. 1 Stra. 426, 573, 615. But 
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But North Chief Juſtice, and Wyndham and Scroggs, Ju- 
ſtices, were of Opinion, That it was a good Plea, becauſe 
there was other Security given than what the Plaintiff had 
befo2e ; fo2 upon the firſt Bond he was only liable de Bonis 
Inteſtatoris, but now he might be charged in his own Right, 
which map be well ſaid to be in full Satisfaction of the firſt Co.Lit.122.b. 
Obligation; fo2 where the Condition is foz Payment of Ho⸗ 
ney to the Party himſelf, there if he accept any collateral 
Thing in Satiskacklon, tis good. 
Ik a Security be given by a Stranger, it may diſcharge 
a kozmer Bond, and this in Effef is given by ſuch: And 'tis 
not like the Cale in Hobart, where a Bond was given by the * Hob. 68. 
ſame Party upon that very Day a fozmer Bond was payable, 
and adjudged not a good Diſcharge, fo2 the Obligee was in 
no better Condition than he was befoze. | 


Juſtice Atkins doubted, but inclined, That one Bond can: 
not be diſcharged by giving another, though the Diſcharge 
be applied to the Condition of the Bond; and fo2 this, he 
cited Cro. Eliz. 716, 727. which was a Caſe adjudged ſo in Cro.'Car. 85. 
Point; and therefoze this Plea upon Demurrer, ſhould have | 
been over-ruled; yet ſince Jſſue was taken upon ft, and a 
Cecrdit koz the Defendant, the Plea is helped by the Statute 


of — 32 H. 8. here being a direct Affirmative and Ne- 


But as to that, the Chief Juſtice and Scroggs Juſtice re- Poſtea 139. 
plied, That an immaterial Jfſue, no ways ariſing from the = r. 
Matter, is not helped; as an Action of Debt upon a Bond La. Raym. 
lald to be made in London, and the Defendant ſaith that it 8 
was made in Middleſex, and this is tried, tis not aided by ;, I. 4 g- 
the Statute, but there muſt be a Repleader. 356, 380. 

But becauſe it was ſwozn, That the Obligoz (who was Fl. 19. 
the Inteſtate) was alive Four Pears after the Time that the sn. 313, 
Second Bond was given, and fo2 that Reaſon it could not 933. 1011. 
be given upon the Account of the Defendant's being liable as 
Adminiſtratoꝛ, but muſt be intended a Bond to ſecure a Debt 
of his own, therefoze a new Trial was granted, 


vol. II. N n Cook 
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Cook and others verſus Herle. 


Covenant will N Covenant, the Caſe was this: Charles Cook made a 
bade, de . Jointure to Mary his Wife fo Life, and died without 
the Grant de Iſſue; the Land deſcended to Thomas Cook his Bꝛother and 
executed by 3 Ibeir, who grants an Annuity oz Rent Charge of 200 l. per 
Ur My Annum to the Plaintiffs in Truſt fo2 Mary, and this was to 
makes a Di- be in Diſcharge of the ſaid Jointure, Habendum to them, their 
bord che es Heirs, Executors, Adminiſtrators and Aſſigns in Truſt for the 
7 Mod. Rep. ſaid Mary for Life, with a Clauſe of Diſtreſs, and a Cove- 
223• ant to pay the 200 l. per Annum to the ſaid Truſtees fo2 the 
ap. 1% ſe of the ſaid Mary; the Bzeach aſügned was, that the 
166, 167, 5 had not paid the Rent to them for the Uſe of 
171, 371, ary. | | 

Eat 399, The Defendant demurred ſpecially, fo; that it appears by 
An. 45 the Plaintiff's own ſhewing that here is a G2ant of a-Rent: 
. Charge fo2 Life, which is executed by the Statute of Uſes, 
Sun. 230, And therefoze there ought to have been a Diſtreſs foz Non- 
763, 1089. payment, which is the pzoper Remedy given by the Statute, 

and this Action will not lie in the Perſonalty. 

2. 'Tis ſaid, the Defendant did not pay it to the Plain⸗ 
tiffs fo2 the Ute of Mary, which is a Negative Piegnant, 
and implies that it was paid to them. 

3. 'Tis not averred, that the Honey was not paid to Mary, 
and if tis paid to her, then the Bzeach is not well afligned, 


Ex parte But Serjeant Baldwin fo2 the Plaintiff replied, That it 
Quer was not a Queſtion in this Caſe, whether the Kent-Charge 
was executed. by the Statute oz not, f02 quacunque via data 
an Action of Covenant will lie; and that the Bzeach was 
aſſigned acco2ding. to the Wozs of the Covenant, and ſo 
prima facie tis well enough, fo2 if the Defendant did pay the 
Money to the Plaintiffs he may plead it, and ſo he may like- 
wiſe if he paid it to Mary. 


Catia. The Court were all ok Opinion, That this Nent⸗Charge 
was executed by the Statute ot Uſes by the expꝛeſs Moꝛds 
thereof, which executes ſuch Rents granted for Life upon Truſt, 
as this Caſe is, and transfers all Rights and Remedies incident 
thereunto, together with the Poſſeſſion to Ceſtuy que uſe ; ſo that 
though the Power of Diſtraining be limited to the Truſtees 
by this Deed, yet by the Statute which transfers that Power 

5 Co. 18. a. to Mary, ſhe may diſtrain alſo; but this Covenant being Col- 

| lateral, cannot be transferred, | The 
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Che Claule of Diftreſs, by the expꝛels Wozvs of the ad, 2 
is given to the Ceſtuy que Uſe; but here is a double Remedy, ned 
by Diſtreſs oz Action; fo if the Leſſee aſſign his Intereſt, 
and the Rent is accepted of the Aſſignee, yet the Covenant 
lies againſt the Leffee foz Non · payment upon the expeels * — 21 
Covenant to * pay; fo if a Rent be granted to S. and a Cove- Neher, 
nant to pay it to N. fo2 his Ce, tis a good Covenant. Carr, Antea, 

And it was agreed, That the Aſſignment of a Bzeach ac- cac. temp. 
coding to the WWo2ds of the Covenant is good enough, and Mac. 443, 
that if any Thing be done which amounts to a Perfopmance, 46. 158. 
the other Side muſt plead it; as in this Caſe, the Defendant Comyns 89, 
might have pleaded that the Money was pald to Mary, which 14. 
is a Perfozmance in Subſfance, but it ſhall not be intended \c;, 126, 
without pleading of it: Whereupon Judgment wag yon koꝛ ng. 
the Plaintiff. A Lam 


231, 318. Caſ. temp. W. 3. 248, 249, 327, 413, 414. Caf. temp. An. 133,78. Stra. 227. 2 Barnes 284. 


Read werſus Dawſon. 


EBT upon Bond againſt the Defendant as Executoz: Repleader af- 
Ilſue was jolned, whether the Defendant had Aﬀets oz [5.9 mn 

not on the Thirtieth Day of November, which was the Day Caſ. temp. 
on which he had the firſt Notice of the Plaintiffs diiginal 5 
Crit, and it was found fo2 the Defendant that then he had , 160, 
not Aſſets. | 170, 391, 

It was moved fo2 a Repleader, (berauſe it was ſaid) this 302. 923: 
was an immaterfal June, fo2 though he had no Aſets then, 
pet A he hay any afterwards, he is lfable to the Plaintiff's 

n. 

But Barrel, Serjeant, moved fo? Judgment upon this Uer- 
dit, by Reaſon of the Statute of 32 H. 8. which helps in 
Caſes of Miſpleading oz infufficient Pteading, *Tis true, 
there are many Caſes which after Uerdi# are not aided by 
this Statute; as (f there are Cwo Aﬀirmatives, which can- 
not make an nue 0 02 when- after a Traverſe Jfſue is joined 
with an hoc petit quod inquiratur per Patriam; this is no Iſſue. 
2 And. 6 & 7. So if there be no Plea at all, as if an Action vel. 210. 
is bꝛought againſt Baron and Feme, and ſhe pleads only. Hob. 125. 
2 Cro. 288. So if the Party puts himſelf ſuper Patriam, 
where it ſhould be tried by Recozd; oz if the Plea be nothing 
to the Purpoſe, oz lie not in the Mouth of the Parties, ſuch 
immaterial Iſſues as theſe cannot be good. 

The Difference in Moor 867. is, If the Plea, on which 
the Iſſue is joined, Hath' no colourable Pꝛetence in it to 
bar the Plaintiff, oz if it be againſt an expꝛeſs Rule in 
the Law, there 'the Iſſue is immaterial, and ſo - it 

there 
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there was no Jſſue ; and therefo2e tis not aided by the Sta- 
tute; but if it hath the Countenance of a legal Plea, though 
it want neceſſary Matter to make it ſufficient, there ſhall be 
no Repleader, becauſe tis helped after Uerdif. 

Pere the Parties only doubt, whether there were Aﬀets at 
the Time of the Notice? And 'tis found there were none, 
and ſo Judgment was to be given accozdingly; and of that 
Opinion was the whole Court. 

But Juſtice Atkins was clear of Opinion, That if the 
Parties join in an immaterial Jſſue, there ſhall be no Re⸗ 
pleader, becauſe tis helped after Uerdi# by theſe Mozds in 
the Statute, viz. [any Iſſue] 'tis not ſaid an Iſſue joined 
upon a material Point; and the Intent of the Statute was 
to pzevent Repleaders; and that if any other Conſfruftfon 
ſhould be made of that Ac, he was of Opinion, That the 
Judges ſate there not to expound, but make a Law; fo2 by 
ſuch an Jnterpzetation much of the Benefit intended by the 
Ack to the Party, who had a Uerdi#, would be reſtrained. 


Curia. The other Juſtices were all of Opinion, That ſince the 
Making of this Statute it had been always allowed, and 
taken as a Difference, that when the Jſſue was perfefly ma⸗ 
terial there ſhould be no Repleader, but that it was other wile 
where the Iſſue was not material, | | | 
And Juſtice Scroggs asked merrily, It Debt be bzought 
upon a Bond, and the Defendant pleads Robin Hood dwelt 
in a Mood, and the Plaintiff joins Jſſtie that he did not, 
this is an immaterfal Jſſue : And ſhall there not be a Re- 
— in ſuch Caſe after Gerdick? Ad quod non fuit Re- 
ponſum. . 


Beaumont verſus —— 


Wager of 12 Plaintiff bzings an Aﬀſon of Debt upon a Judg⸗ 
— ment obtained againft the Defendant in a Court Baron, 
having declared there in an Aiton on the Caſe upon an A- 
ſumpſit, and recovered. SE | 
he Defendant came to wage his Law, and was ready 
Sid. 366. to ſwear that he owed the Plaintiff nothing; but the 
I. Raym. Cqurt held that he was not well adviſed, fo2 by the RBe- 
5% car, COvery in the Inkeriour Court it become now a Debt, and 
in L. & Eq. was Owing: And being asked, Whether he had paid the 
= FM w. Boney? Þe anſwered, That he owed nothing: Mhere⸗ 
3. 669, 676, Upon the Court concluded that he had not paid it, and 
681. therefoze they would not admit him to wage his = 
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without bzinging ſufficient Compurgatozs to ſwear that they 
believed he ſwoze Truth; but ſuch not appearing, the De- 
fendant defecit de Lege, and Judgment had been given againtt 

m, but he offered to bring the Money recovered and the 
Coſts into the Court, and to ga. to a new Trial, it being a 
very hard Caſe upon him at the fozmer Trial, where the 
Demand was of a Quit-Rent of 18d. per Annum; the De- 
fendant pzomiſed, that if the Plaintiſt would chew his Title, 
and ſatisfy him that he had a Right to demand it, he would 
pay him the Rent; and at the Trial, erpzeſs Dath was made 
of a ]2omile to pay, upon which the Uerdi# was obtained; 
whereas it was then urged that the Freehold would come in 
Queſtion upon that Pꝛomiſe, and fo the Jnferfo2 Court 
could have no Jurisdif#ton. e 

And afterwards the Chief Juſtice ſaid, That it hath been cat temp. 
adjudged in the King's Bench, that an Jnferio2 Court cannot _ = 
hold Plea on a Quantum meruit fo2 Wozk done out ok the Ju- 211, 2, 
risdition, though the Pꝛomiſe be made within; and that he 796, 1040. 
knew where a Perſon of Quality intending a Marriage with | 
a Lady, p2eſented her with a Jewel, and the Marriage not 
taking Effet, he bzought an Adlon of Detinue againſt her, 
and ſhe taking it to be a Gift, offered to wage her Law; but 
the Court was of Opinion, That the Pꝛoperty was not 
changed by this Gift, being to a ſpecial Intent, and there- 
foe would not admit her to do it. Quod nota. 


Styleman verſus Patrick. 


A Anion on the Caſe was bzought by the Plaintiff Tots attowea. 
againſt the Defendant, foz eating his Gzaſs with his ! = 
Sheep, ſo that he could not in tam amplo modo enjoy his z: 
Common; there was a Uerdif# fo2 the Plaintiff; and it wag Ca. temp. 
now moved, that he ſhould have no moze Coſts than Da- 2 3: 19% 
mages, becauſe this was a Treſpaſs in its amn Nature, and 221. 

the Judge of Afize had not certified that the Title of any Für G. 42, 
Land was in Queſtion. | An 


395, 566. 1 Barnes 91, 98. 2 Barnes 99, 108, 109, 110, 127. Stra. 1005, 192, 534, 551, 624, 
633, 645, 726, 1130, 1168. 


But the Court were all of Opinion, that this Caſe was Cui. 
not within the Statute. 
Foz it was not a frivolous Aion, becauſe a little .Da- 
mage done to one Commoner, and ſo to Twenty, may in 
the Whole make it a great Wrong; if the Cauſe were fri- 
volous, the Judge of Alize may mark it to be ſuch by 
Qertue of the Statute of 43 Eliz. cap. 6. and then there ſhall 
be no moze Coſts than Damages; and though in this Caſe 
the Plaintiff hath in his Declaration ſet out a Title to 
Vol. II. O o his 


— 
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Ld. Raym. 
334» 1134- 


Pgſtea. 


bis Common, yet the Title of the Land cannot poſſibly come 


in Queſtion, and therefoze not to be certified as in Caſes of 
Treſpaſs; neither is there any Need of a Certificate, it it 
2 by the Pleading that the Title of the Land is in 
Mueſt on. 0 


The Court being againſt the Defendant as to the Coſts, 
his Counſel then moved in Arreſt of Judgment, becauſe the 
Plaintiff ſets fozth his Right to the Common only by way 
of Recital with a Cumque etiam, &c. that he had a Right to 
Common in ſuch a Place, ſed non allocatur; fo2 tis Aﬀirma- 
tive enough, and afterwards he is charged with doing the 
Plaintiff Damage; and ſo the Caſe is not like to an Ackion 
of Treſpaſs quare cum he did a Treſpaſs, fo2 there the Senſe 


is imperfett. 


DE 


A Sea 


3 - 1 an L — - _ 4 2 2 1 S — * . i * * 5 
S rr > 
7.8: 3 ERAS oY ASD ISIS Ss * Wl, nf — a 
n de — ay. 3 "= ts 


DE 


Termino Sancti Hill. 


Anno28& 29 Car. II. inCommuniBanco. 


223 — 
© he 
— oO 


2 
N ** I—_ 


WWE * 8 * 1 * # 80 
8 TEENY i 
nt a nl... ed . 


E — > __ 


” R — . 
c a< we. # A 


—— 


James verſus Johnſon. 
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J Treſpaſs, the Defendant juſtified by a Preſcription 2»e E fate, 
to have Toll, and Iſſue being joined thereupon, the Where «> 
Jury found a Special QUerdi#, in which the Caſe ! vod. Rep. 
upon the Pleadings was, viz. Bekoze the Diſſolution 231. 
of Pzlozies, the Mano; now in the Poſſeſſion of the 7, 826. 
Defendant was Parcel of the Pꝛiozp of B. which came to the 
Crown by the ſaid Diſſolution; and the King made a G2zant 
thereof to Sir Jervas Clifton in Fee, together with the ſald 
Toll adeo plene, as the P2fo2 had it; and the Defendant 
having bzought down a Title by ſeveral Peſne Aſſignments, 
claims by Uertue of a Leaſe from Sir ſervas fo2 Seven Years 
then in Being, alledging, That the ſaid Sir Jervas, and all 
thoſe whoſe Eſtate he had might take Toll; and whether this 
Pleading by a Que Eſtate to have Right of Toll was good 


in Law, the Jury doubted, 


Baldwin, Serjeant, fo2 the Plaintiff, argued, That the Ex parte 
Juſtification was not good, becauſe there are Two Sozts Ver. 
of Toll, viz. Toll through, and Toll traverſe; one is in the 
King's Highway, and the other in a BYan's own Soil; and 

it doth not appear fo2 which the Defendant hath juſtified. 

Ik it be fo2 the firſt, then he ought to ſhew that he did make 

a Cauſway, oz ſome other Thing that might be an Advan- 
tage to the Paſſengers, to entitle himſelf to a P2eſcription 

but if it be fo2 the other, then he muſt alſo ſhew it was 

fo2 paſſing upon his Soil, which implies a Conſideration. 

22 Aſſize, Kelw. 148. Pl. Com. 236. Lord Berkley's Caſe. 

1 Cro. 710. Smith ver/#s Sheppard; by which Caſes it appears 


that the Juſtiñication ought to be certain. 
3 | Then 
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Id. Raym. Chen as to the Point in Queſtion, he ſaid, That Toll 
Caf. temp. Cannot be Appurtenant to a Yanoz, and ſo the Pleading by 
W. 3-138, a Que Eſtate is not good; but if that ſhould be admitted, v 
Gl emp, the Yano? being veſted in the Crown by the Diffolution, the 
Mac. 260. Toll then became in G2oſs, and could never akter be united 
Stra. 171. to the Manoꝛ, 02 Appurtenant thereunto. 


But it was argued fo2 the Defendant by Maynard, Ser: 
jeant, and the whole Court were clear of Opinion, That the 
Tfſue was upon a particular Point, and the Title was ad⸗ 
mitted, and that nothing remained in Queſtion but the Point 
in Pleading. And as to what had been objeted, That Coll 
cannot belong to a Manoz, tis quite otherwiſe; fo2 an Ad- 
vowſon, a Rent, a Toll, oz any P2ofit Appzender may be 
Appurtenant to it, 'Tis true, a Man cannot pꝛeſcribe by a 
Que Eſtate of a Rent, Advowſon, Toll, &c. but he may of a 
Manoz, to which theſe are Appendant; 'tis likewiſe true, 
that if the Defendant had ſaid this was Toll fo2 paſſing-the 
IÞighway, he muſt ſhew ſlome Cauſe to entitle himſelf to the 
Taking of it, as by doing ſomething of Publick Advantage. 

But this general May of Pleading is the moſt uſual, and 
fo are the Pꝛecedents, and it ought to come on the other 
Side, and to be alledged, That the Defendant pzeſcribed 
fo2 Toll in the Highway; and in this Caſe, tho' the Manoz 
came to the Crown, the Toll remained Appurtenant ill, 
and ſo it continued when it was granted out. The Diffe- 
rence is between a Thing which was oziginally a Flower of 
the Crown, and other Things which are not, as Catalla Fe- 
lonum, &c. if ſuch come again to the King, they are merged 
in the Crown; but "tis otherwiſe in Caſes of a Leet, Park, 
Warren, Toll, &c. which were firſt created by the King. 
9 Co. Abbot de Strata Marcella's Caſe. So that this Toll is 
not become in Szols by the Diſſolution, whereupon Judg- 
ment was given fo2 the Defendant. 


Hir William Turner's Caſe. 


Amendment 92 qui tam, &c. f02 1001. againſt Sir William Turner, 
not after Iilue being a Juſtice of Peace in London, fo2 denying his 


+ Warrant to ſtippzeſs a Seditious Conventicle of one 
134, 8599 Mz. Turner in New-ſtreet. This Cauſe was to be tried by 
1055. 1859, Niſi prius this Term, befoze the Chief Juſtice. And now 
1137. the Plaintiff moved to amend one Mod in the Declara- 


. 3 75/, tion, wherein he was miſtaken, ko: he had laid the 2 

3. 107, | ng 
8, 274. 

_ _=— 384, 402, 598. Caſ. temp. An. 198, 230, 233. Cal. temp. Mac. 88. Fitz-G, 193, 194+ 

1 Barnes 3, &c. 2 Barnes 22, &c. 256, Stra. 185, 739, 871, 911, 1026. 
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ing to be at Turner's Manſion⸗houſe, and upon Enquiry, 
he underſtood the Place of Meeting was not at his Ban- 
fion-houſe, but at a little Diſtance from it, and ſo pꝛaped the 
Tow Manſion might be ſtruck out. | 


But the Chief Juſtice ſaid, That after Jſue joined, and Cui. 
the Cauſe ſet down to be tried, and this being a penal Sta- 
tute, no Pꝛecedent could be ſhewn of an Amendment in ſuch 
Caſe, and therefoze would not make this the firf, and ſo 
Leave was given to the Plaintiff to diſcontinue upon Pay- 
ment of Coſts. | 


Brown verſas Johnſon. 


[® Accompt ; The Plaintiff declares againſt the Defen- Time where 
1 vant, fo2 that upon the Firſt of March, 22 Car. 2. & ab- Pat ef dhe 
inde to the Firſt of May, 27 Car. 2. he was his Bailiff, and Idue, not 
Receiver of 80 Pigs of Lead, | IR 


| 3 | : Mac. 25 t, 

The Defendant pleads, That from the ſaid Firſt Day 253. : 
of March, 22 Car. 2. to the Firſt Day of May, 27 Car. 2. he 21 
was not the Plaintiff's Bailiff, o2 Receiver ok the ſald 80 48, 281, 
Pigs of Lead, & hoc paratus eſt verificare. To this the 32s. : 
Plaintiff demurred, and afligned ſpecially fo2 Cauſe, that 222, u, 
the Times-from the Firſt of March to the Firſt of May are 622, 806. 
made Parcel of the Jſſue, which ought not to be, becauſe 
the Plaintiff in his Declaration muſt alledge a Time fo2 
Fozm-ſake; but the Defendant ought not to tie him up to 
ſuch Time allevged, fo2 he might have ſain he was not Bai- 
liff modo & forma. | a 

And fo2 this the Caſe of Lane and Alexander was? cited, 
where the Defendant in Ejetment makes a Title by Copy 
of Court-Roll, granted to him 44 Eliz. and the Plaintiff 
replies his Title by the like Szant, 1 Junii, 43 Eliz. The 
Defendant maintains his Bar, and traverſeth that the 
Queen, 1 Juni, in the 43d Pear of her Reign, granted the 
ſaid Land by Copy, and upon Demurrer it was adjudged, 
That the traverſing of the Day is Matter of Subſtance, 


which being made Part of the Jſſue, is naught. 


But on the other Side it was obje#ed, That Time is 
material, and that in Actions of Accompt tis pꝛoper to make 
it Parcel of the Jſſue; foz a Man may be Batliff fo2 Two, 
but not ko Thee Years, and a Releaſe may be pleaded from 
ſuch a Time to ſuch a Time. Fitz. Accompt, 30. Raſt, Entry 
f. 8. 19 pl. 1. f. 20. pl. 6. f. 22. pl. 2. | 

Vor. II. P p 1. Then 
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Cal. temp. 1. Then Exceptions were taken to the Plea, firſt, foz 
Mac. 323- that the Plaintiff having charged the Defendant as Receiver 
of 8 Pigs of Lead; the Defendant pleads, and that he 
was. not Reteiver thereof, but doth not ſay of any Part 
thereof; foz which Reaſon the Court held the Plea ll, be: 
cauſe he might retain 79, and yet not 80 Pigs, but to plead 
generally ne unques Receptor is well enough; though it was 
urged, That ik it had been found againft him upon ſuch an 
Ifſue that he had received any Parcel of the Lead, he ſhould 
have accompted. 24 H. 4. 21. 2 Roll. 3. 14. 32 H. 6. 33. 
Fitz. Accompt, 16. Cro. Eliz. 850. Fitz. Accompt, 14. Raſt. 
Entry 18, 19, 20. _ | | 
2. The Defendant concludes & hoc paratus eſt verificare, 
whereas it ſhould be & de hoc ponit ſe ſuper patriam; but the 
Court doubted of this, becauſe it was not ſpecially aſſigned, 
Poſtea, 3: The Plaintiff charged the Defendant as his Batliff 
| upon the Firſt of March, and the Defendant pleads, that he 
was not his Batliff from the Firſt of March, fo he ercludes 
that Dap; and this the Court held to be incurable, and 
2 band. $1.5 likewiſe that the Time ought not to be made Parcel of the 
* Iſſue, and ſo Judgment was given quod computet. 


Abraham verſus Cunningham. 


Adminiſtrator E a Special Gerdi in Ejetment, the Cale upon the 
afteruard an 1 Pleadings was, viz. Sir David Cunningham being poſ- 
Executor ap- leſſed of a Term fo2 Pears, made his Mill, and therein 
—— appointed his Son Sir David Cunningham to be his Exetu⸗ 
che Sale vas £02, und died. Sir David the Executo2, in the Pear 1663 
adjudged made ghis (Uill alſo, and therein appointed David Cunniog- 
"Vat. jez. ham his Son, and Two others, to be his Executozs, and 
T. Jones 72. died; thoſe Two Executozs die, and B. a Stranger takes 
2 Levin Adminiſtration cum Teſtamento annexo, and continues this 
Adminiſtration from the Pear 1665 to the Year 1671, in 
which Time he made an Afſſighment of this Term to the 
Leſſo2 of the Plaintiff, fo2 which he had received a 'thouſany 
6 Co. Pack- Pounds: And in the Pear 1671 the ſurviving Executo2 of 
man's Caſe. Sir David the Erecuto2 made Dath in the . Archbiſhop's 
Court, that he never. heard of his Teſtato2's Mill till then, 
no2 ever ſaw it befoze, and that he had not meddled with the 
Eſtate, 1102 renounced the Executoxſhip: Then a Citation 
goes to ſhew Cauſe why the Adminiſtration ſhould not be re- 
pealed, and Sentence was given that it ſhould be revoked; 
upon which the Executoz enters, and the Leſſo2 of the Platn- 
tiff entred upon him. This 
; 


— CIOIOOTIIETY 
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5 This Caſe was argued by Saunders fo2 the Plaintiff, and Er par 
Levinz fo2 the Defendant. And firſt it was ſaſd in Behalk E*" 


of the Plaintiff, that the Authozitics in the Books were 
ffrong on his Side, that the firſt Adminiſtration was well 
granted: 'Tis true, if a Man make a Culll, and Adminictra⸗ 
tion is granted, and that Will is afterwards p2oved, ſuch 
Adminiſtration is vold, as in Greysbrook and: Foxe's Caſe; 
PL Com. ; 2 | g 6 y 

But in this Caſe, after the Death of Sir David Cunning- 


ham the Executoz, his Teſtato2 is dead Inteſtate; fo2 to i Vers: 31. 


make an Erecutoz, there muſt be firſt the Naming of him; 


then there muſt be ſome concurring Ack of his own to declare i was. 752, 


his Aſlent, that he will take Onus Executionis upon him, fo2 
no Pan can make another Erecuto2 againſt his Mill; fo 


2 Wms. 308. 
3 Wms. 183, 


that if after the Death of the firſt Executoz, thoſe other Ere: 351 


cutoꝛs appointed by him had made ſuch a Declaration as this 
ſurviving Executo2 hath ſince done, their Teſtato2 had died 
Inteſtate. 7 E. 4. 12, 13. | 8 8 
The Executo2 is made by the Teſtatoz, and the Oꝛdinary 
is empowered by the Statute to make the Adminiſtratoz 
where the Perſon dies Inteſtate; ſo that tis plain, there 
cannot be an Executo2 and Adminiſtratoz both together: It 
he who is made ſo, taketh upon him long after the Mill to 
be Erecuto2, it ſhall make him ſuch by Relation from the 
Time of the Death of the Teſtato2; but here is no Erecu- 
toz, no2 ever was: 'Tis true, that one was named, but as 
ſoon as he heard of the Will, he renounced; and therefoze 
there being no Executoꝛ in this Cale, nothing now can hin⸗ 
der the Adminiſtration to be granted cum Teſtamento annexo. 
I the Teſtatoz ſhould die indebted, oz have Debts owing 
to him, and the Executo2 refuſes Pꝛobate, and renounces 
his Erecutozſhip, Adminiſtration muſt be granted, foz Lex 
fingit ubi ſubſiſtit Æquitas, and the Exrecuto2 having a Poſibi- 
lity to be ſuch, and by his Refuſal becoming no Executoz, 
why ſhould the bare naming of him to be an Executoz have 
Relation to make ſuch Adminiſtration void, ſince tis not the 
Name, but the Doing of the Dffice, which makes him Ere- 
cuto2? Dyer 372. . | 
Ik all theſe Executo2s had died after Adminiſtration thus 
committed, it cannot be ſaid that they ever were Executoꝛs. 
There can be no Jnconvenience that this Adminiſtration 
ould be good; fo2 tis juſt that Creditozs ſhould have their 
_ and Purchaſers ſhould be ſecure in the Things pur- 
If the Teſtato2 was indebted, an Aﬀton will lie againtt 
an Executoz de ſon Tort fo2 ſuch Debt, which Executoꝛ is 
_ altoge- 
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altogether as w2ongful as the Adminiſtratoz to whom Ad⸗ 


' miniſtration is committed, and the Mill afterwards pꝛoved 


Ex parte 
Def". 


* Godolph. 
59. 

Caſ. temp. 
Mac. 105, 
21, 22. 


5 Co. Mid- 
dleton's Caſe. 


2 Anderſ. 
150. 

Caſe 83. 
Id. Raym. 
661, 453- 


1 Mod. Rep. 
214. 
Comyns 150. 
Ld. Raym. 
1216, 1210, 
1211. 


by the rightful Erecuto2; and if ſuch Executo2 of his own 
CUrong be poſſeſſed of a Term fo2 Years, and a Creditoz 
recovers againſt him, that Erecuto2 ſhall have the Term in 
Satisfaftion of his Debt; and by the ſame Reaſon ſhall the 
Adminiſtrato2 here have a good Title to this Term, which 
he ſold fo2 the Payment of a juſt Debt, and there is no Au⸗ 
thozity ko: making ſuch Adminiſtration void, unleſs it be 
where - Executoꝛ pꝛoves the Mill, but never when he re- 
nounceth. TI 

But on the other Side it was ſaid, That an Erecuto2 of 
an Erecuto2 hath all the Intereſt which the firſt Erecuto2 
had; ſo that being an Executoz, the Adminiſtration granted 
by the Oꝛzdinarp is void, and the Renunciation afterwards 
ſhall never make it good; and this will appear by the diffe- 
_ Jntereſts which the O2dinary and the Executoz have by 

aw, | | 

1. The Ozdinary oziginally had nothing to do with the 
Eſtate of the Jnteſtate, fo2 * bona Inteſtati capi ſolent in ma- 
nus Regis. Afterwards Two Statutes were made, which 
eſtabliſh his Power; the firſt was Welt. 1. cap. 19. and the 
other was 31 E. 3. cap. 11. Pet no Power was thereby given 
him to diſpoſe of the Goods to his own Uſe, oz to the Uſe of 
any other; he had only a P2operty ſecundum quid, and not 
an abſolute and uncontroulable Right in the Eſtate. 

2. But the Executoꝛ hath a Right and Intereſt given to 
him by Law when the Mill is made, and may Releaſe be- 
foze Pꝛobate; if He therefoze hath an abſolute Right, and 
the Oꝛdinary hath only a qualified Pꝛoperty, how can he 
grant the Adminiſtration of the Goods, which at the ſame 
Time are lawfully veſted in another? Suppoſe the Executoz 
ſells ſuch Goods to one Man, and the Adminiſtrato2 to ano- 
ther, the Sale of one of them muſt be void; and fo2 the ſaid 
Reaſons, and by the conſtant Courſe of the Law, it muſt be 

It hath been obje#cd, That here was no Executoz at all, 
only one named; oz if it be admitted that there was an Ere- 
cuto2, yet his Refuſal ſhall relate to the Time of the Admi- 
nitration committed, and make that good which might not 
be ſo befoze. =D 

But as to that, he ſaid, That here was an Executoz ap- 
pointed by the Till, who had an Intereſt, and Adminiſtra- 
tion being granted to another, tis void ab initio, and what 
ts once void, cannot be made good by any Subſequent Act. 
10 Co. 62. a. | 

Here 


2 Vern. 75, 616, Fitz-G, 258. Stra. 911. 917, 1137. 
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Here was a Want of Power in him who did this Ac; fo 
the Ozdinarp could not grant Adminiſtration where there is 
an Executoz, and therefoze no Relation ſhall be to make that 
good which was once void; but if fr had been only voldable, 
it might have been otherwile. 

A Relation may be to enable the Party to recover the 14. rym. 
Goods of the Jnteſtate, and to puntſh Treſpaſſes; as ik a 52», 52:, 
Man dle poſſeſſed of Goods, and a Stranger convert them, Was 
and afterwards Adminiſtration is granted to S. this Admini- * 
ſtration ſhall “ relate to the Time of the Death of the Intel⸗ * 2 Roll. Abr. 
tate, ſo that he may maintain Trover befoze the ©2dinary 399 
had committed it to him, but it will never aid the Acts of the 
Parties to avoid them by Relation: As if a Man makes a 
Feoffinent to a Feme-Covert, and afterwards deviſes the 
ſame Land, the Þugband dffagrees, this ſhall have Relation 
between the Parties, ſo as the Þusband ſhall not be charged 
in Damages, but it ſhall not make the void Deviſe good. 

3 Co. 28. b. Butler and Baker's Caſe. 

So if a Man makes a Releaſe, and afterwards get Let: 
ters of Adminiſtration, that ſhall not relate to make his Re- 
leaſe good to bar him; neither ſhall his Refuſal of the Exe⸗ 

cutoxſhip do it, becauſe at the Time of the Releaſe, oz the 
Refuſal, there was not any Right of Action in him; fo2 that 
commences in the one Caſe after Adminiſtration, and in the 
other after the Pꝛobate of the Will. 

Notwithffanding ſtich Refuſal, this Executoz may after: Godolph. 
wards adminiſter at his Pleaſure, and intermeddle with then 
Goods of the Teſtatoz, and ff the Adminiſtration ſhould be 
good alſo, then they would have a Power over the ſame Eſtate 
by Two Titles at the ſame Time, whfch cannot be. 

The greateſt Argument which can be bzought againſt this 
is ab Inconvenienti, becauſe it cannot be ſafe to purchaſe under 
an Admfniſtrato?, ſince a Mill may be concealed fo2 a Time, 


and afterwards the lawful Executoz therein appointed may 


appear; but this is moze p2oper fo2 the Wisdom of a Par⸗ 


1tament to redzeſs, than that the Law ſhould be altered by a 


Judictal Determination-of the Court, and * he pꝛaped 
Judgment fo2 the Defendant. i# 


The Court was of Opinion, That the Ozdinary cannot judgment. 
grant Adminiſfration where there is an Erecuto2 named fn 
the Mill, and therefoze gave Judgment koz the Defendant 
agaſnft the Gendee of this Term, 


Vol. II. | Q | The 
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The Lord Townſend werſus Dr. Hughes. In C. B. 


No new Trial DE Plaintiff brought an Action of Scandalum Magnatum 
in an AQiion of fo2 theſe Mozds ſpoken of him by the Defendant, viz. 


— nad He is an unworthy Man, and acts againſt Law and Reaſon : 


1 Mod. Rep. Upon Not-guilty pleaded, the Caſe was tried, and the Jury 
232. gave the Plaintiff 4000 l. Damages. 


The Dekendant befoze the Trial made all poſſible Sub- 
miſſion to my Lo2d ; he denied the ſpeaking the Moꝛds, and 
made Oath that he never ſpoke the ſame: After the Trial he 
likewiſe addzefſed to my Lo2d as befoze, making ſeveral Pꝛo⸗ 
teſtations of his Jnnocency ; but having once in a Paſſion 
ſaid, that he ſcozned to ſubmit, my Lozd fo2 that Reaſon 

1 Stra. 422, would not remit the Damages. It was therefoze moved fo2 

— oy Trial, upon theſe Reaſons: 

814, 899, . Becauſe the Witneſſes, who p2oved the Wozds, were 

1102. not Perſons of Credit; and that at the Time when they 
were alledged to be ſpoken, many Clergymen were in Com- 
pany with the Defendant, and heard no ſuch Mozds ſpoken. 

2. Jt was (wozn, That one of the Jury confeſſed, that 
they gabe ſuch great Damages to the Plaintiff (not that he 
was damnified ſo much, but) that he might have the greater 
Oppo2tunity to ſhew himſelf Noble in the remitting of them. 

3. And which was the Paincipal Os Der * Da⸗ 
mages were exceflive. ; 


Curia. The Court delivered their Opinion ſriatim; and Firſt: 


Gilb. Fq. The Chief Jultice North ſafd, In Caſes of Fines fo2 Cti- 
Rep. 200, &. minal Matters. a Man is to be fined by Magna Charta with 
a Salvo Contenemento ſuo, and no Fine is to be impoſed greater 
than he is able to pay; but in Civil Ackions, the Plaintiff is 
to recover by way of Compenſation fo2 the ages he hath 
ſuſtained, and the Jury are the pꝛaper Judges thereof. | 
Comyns This is a Civil Acton bzought by the Plaintiff fo2 
; Mod. Caf. Wows ſpoken of him, which if they are in their own 
wt. . Nature afionable,: the Jury ought- to conſider the Da- 
mage Which the Party may ſuſtain ;- but ik a particular 
Averment of 1 eat mages makes them aftionable, 
then the Jury are only to conſider ſuch Damages as are 
already ſuſtained, and not ſuch as may happen in Futuro, 
becauſe fo2 ſuch the Plaintiff may have a new Action: 
ay 8:1 De fad, _ as a Judge he could not tell what Galue = 
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ſet upon the Þonour of the Plaintiff, the Jury have given 
40001. ann therefor he could neither leſſen the SUM, 92 
grant a new Crfal, eſpecially ſince by the Law the Jury are 
Tudges of the Damages; and it would be very inconvenient 
to examine upon what Account they gave their Uerdi#, they 
having found the Defendant guilty did believe the Witneſſes, 
and he could not now make a Doubt of their Credibility, 

Wyndham, Juftice, accozded in omnibus. 

Atkins, Juſtice, contra. That a new Trial ſhould be gran- 
ted, fo2 tis every Day's Pzattice, and he remembzed the Caſe 
of Goulſton and Wood in the King's Bench, where the Plain. 
tiff in an Ation on the Caſe fo2 Mozds kfoz calling of him 
Bankrupt, recovered 15001. and that Court granted a new 
Trial, becauſe the Damages were excemve. * 

The Jury in this Cale ought to have Reſpet only to the 
Damage which the Plaintiff ſuſtained, and not to do an un- 
accountable Thing, that he might have an Opportunity to 
ſhew Himſelf Generous ;. and as the Court ought with one 
Eye to look upon the Uerdit, ſo with the other they ought to 


take Notice what is contained in the Declaration, and then 


to conſider whether the Moꝛds and Damages bear any Pꝛo- 
poztion ; it not, then the Court ought to lay their Þands 
upon the Uervi#: 'Tis true, they cannot lefſen the Damages; 
but i they are too great, the Court may grant a new Trial. 


Serogga, Juſtice, acrowed with North and Wyndham, that 


no new Trial can be granted in this Cauſe: pe ſald, That 


he was of ' Counſel with the Plaintiff befoze he was called 
to the Bench, and might therefoze be ſuppoſed to give Judg- 
ment in Favour of his founer Client, being p2epoſſeſſed in 
the Cauſe, . oz elſe (to ſhew himſelf moze ſignally juſt) might 
without conſidering the Matter give Judgment againſt him; 
but that naw he had fo2got all fozmer Relation thereunto, 
and therefoze delivered his Opinſon, That if he had been of 
the Jury, he ſhould not have given ſuch a Uerdit, and if he 
had been Plaintiff, he would not take Advantage of it, but 
would overcome with Fozgiveneſs ſuch Follies and Jndiſcre- 
tions of which the Defenvant had been guilty ; but that he 
did not fit there to give Advice, but to vo Juſtice to the Peo- 
ple. pe did agree, That where an unequal Trial was, (as 
ſuch mult be where there is any Pzafice with the Jury) in 
ſuch Caſe tis good Beaſon to grant a new Trial; bat no 
ſuch Thing appearing to him in this Caſe, a new Trial could 


not be granted. 
| Suppoſe - 
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bl Suppoſe the Jury had given a ſcandalous Uerdit fo? the 
5 Plaintiff, as a Penny Damages, he could not have obtained 


; Þ a new Crial in popes to fncreaſe them, neither ſhall the De: 
# kendant in Yopes to leſſen them; and therefoze by the Opt. 
1 nion of theſe Thzee Juſtices, a new Trial was not granted. 
1 Afterwards in this Term, Serjeant Maynard moved in 
4 Arreſt of Judgment, and ſaid, That this Aion was grounded 
Fr upon the Statute of R. 2. which conſiſts of a Pꝛeamble, re: 
{4 citing the Piſchiek, and of the enaiting Part in giving of a 
4 Remedy, and that the Defendant's Caſe was neither within 
4 the Pilchiek, oꝛ the Remedy. 
4 This Statute doth not create any Action by wap of parti: 
| 


| cular Deſign, and if the Matter was now Res integra, much 
1 might be ſaid that an Action ko: Damages will not lie upon 
By this Statute; fo2 the Statute of Weſtw. 2. appoints, That 
1 the Offender ſhall ſuffer Jmpziſonment, until he pꝛoduces the 
wa Cz. 33- Authoz of a falſe Repo2t; and the Statute of 2 R. 2. which 
=. recites that of Weſtm. 2. gives the ſame Puniſhment, and 
{i the Ackion is bzought qui tam, &c. and pet the Plaintiff only 
; recovers fo2 himſelf, Jt was uſual to puniſh Offenders in 
| * 12 Co. 132. this Kind in the Star-Chamber ; as in the * Earl of Northamp- 
ö ton's Caſe, where. one Goodrick ſaid of him, That he wrote a 
| Book againſt Carnet, and a Letter to Be/larmine; intimating, 
that what he wzote in the Book was not his Opinion, but 

only ad captandum Populum, which was a great Diſgrace to 

ou 3 _ Days, being as much as to ſay, he was a Papiſt. 

IO. IZ, 
But the Serjeant would not inſiſt upon that now, ſince it 

hath been ruled, that where a Statute pꝛohibits the Doing 

of a Thing, which, if done, might be pꝛejudicial to another; 

in ſuch Caſe he may have an Ackion upon that very Statute 

fo2 his Damages. | 5 
But the G20und on which he argued was, That theſe 

WMoꝛds as ſpoken, are not within the Meaning of the At, 

fo2 they are not aftonable. | 

1. Becauſe they are no Scandal, and Mods which are 

ationable muſt impozt a great Scandal, which no Cir- 
cumſtance oz Occaſion ok Speaking can excuſe ; and if 
they are Scandalous, and capable of any Mitigation by 
the pꝛetedent Diſcourſe, the pleading of that Matter will 

*4Co. make them not aftionable ; and fo2 this, the Lozp * Crom- 
well's Caſe is a plain Authozity, the Mozds ſpoken of him 
were, You like thoſe that maintain Sedition againſt the King's 
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that Lozd had appꝛoved a Sermon which was p2eached by a 
Parſon againſt the Common-Prayer-Book, and the Defendant 
having fo2bid ſuch Pꝛeaching, the Lo2d told him, That he 
did not like him; upon which he ſpoke thoſe' Wozws, ſo that 
the ſubjet Matter explained the Senſe, fo2 which Reaſon it 
was adjudged that the Aﬀton would not lie. 

2. The Scandal fo2 which an Aﬀfon may be bzought with- 
in this Statute muſt be falſe, fo2 that Mozd goes quite 
thzough the whole Ack, viz. Falſe News, Falſe Lies, ©c. and 
the Mozds here are ſo general, that it cannot appear whe- 
ther they are true oz falſe, fo2 there can be no Juſtification 
here; as in caſe where a Man is charged with a particular 
Crime; my Lo2d Townſend-is not charged with any particular 
At of Injuſtice as a Subjeck, no2 with any Misdemeanour as 
a Peer, no2 with any Offence in an Office, | 


Ik therefoze in all Aﬀtons bꝛought upon this Statute the 


Defendant may juſtify, and put the Matter in Jſſue to try 
whether it be true oz falſe; and in this Caſe the Defendant 
= —— juſtify no2 traverſe, koz this Reaſon the Action 
will not lie. = IJ | 

That the Wo2ds are general and of a doubtful Stgnification, 
it cannot be dented; koz to ſay, He is an unworthy Man, im- 
po2ts no particular Crime: Vaworthy fs a Term of Relation, 
as he is unwozthy of my Friendſhip,” Acquaintance oz Rin⸗ 
d2ed, and ſo may be applicable to any Thing; and a Lozd 
may in many Things be unwo2thy of a particular Man's 
Friendſhip: As if he p2omiſes to pay a Sum of Money at a 
Day certain, and fatleth in the Payment, (as tis often ſeen) 
ſuch is an unwozthy Wan, but that will not bear an Ackion: 
De is an unwo2thy Man who invites another to Dinner to 
affront him; but it will not bear an Action to lay, That a 
Lord invited me to Dinner to abuſe me; neither will it be aftion- 
able to ſay, He is an unworthy Man, becauſe ſuch Inſtances 
may be given of his Unwozthineſs, which will not bear an 
Action. Ik mp Lo2d had been compared to any baſe and un⸗ 
wozthy Thing, theſe Mozds might have been aftonable; and 
that was the Caſe of the Lozd Marquiſs of Dorcheſter, it 
being ſafd of him, That there was no more Value in him than 


in a Dog. 


Then to ſay, A Man acts againſt Law, this is no Scandal, 
becauſe every Man who bzeaks a Penal Law, and ſuffers the 
Penalty, is not gufſty of any Crime. The Statute com- 
mands the Burying in CUoollen, the Party buries one of his 
Family in Linen; in this he afts againſt the Law, but if the 
Penalty is ſatisfied, the Law is ſo likewiſe. 

A Pan who ads againſt Law aits againſt Reaſon, be- 

Vor. II. R r cauſe 
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cauſe Lex eſt ſumma Ratio; but no Inſtance is here given 
wherein he did thus act: Tis not ſaid, That he did ai again 
Law wilfully, oz that he uſed to do any Thing againſt Law; 
and ſo cannot be like the Caſe of the Duke of Buckingham, 
who b2ought an Action fo2 theſe Mozds, viz. You are uſed to 
do Things againſt Law, and put Cattle into a Caſtle where they 
cannot be replevied; fo; there was not only an Uſage charged 
upon him, but a particular Inſtance of Oppzeſſion. 

This Action lies fo2 Mozds ſpoken of a Judge of either 
Bench, and of a Biſhop, as well as of a Peer, Now if a 
Man ſhould ſay, A Judge acted againſt Law, will an Atﬀton 


lie? becauſe a Judge may do a Thing againſt Law, and yet 


very juſtly and honeſtly, unleſs all the Judges were inkalli⸗ 
— and could not be ſubje# to any PMiſtakes, which none 
will deny. 

So if a Biſhop return the Cauſe of his Refuſal to admit 
a Clerk quia Criminoſus, this is a Return againſt Law, be- 
cauſe 'tis not general; but if J. S. ſhould ſay, A Biſhop acted 
againſt Law, and ſhew that for Cauſe, an Aﬀion would not 
lie. It the Lozd Townſend had commanded his Batliff to 
make a Diſtreſs without Cauſe, that had been acting againſt 
Law and Reaſon. | "4X a 

De agreed the Mods to be uncivil, but not aftfonable; 
fo2 if ſuch Conſtruckion ſhould be made, a Man muſt talk 


in P?2int, 02 otherwiſe! not ſpeak any Thing of a Peer fo2 
, fear of an Action. | 


There are many Authozities where a Peer ſhall not have an 
Action foz every trivial and flight Erpzeſion ſpoken of him. 

As to ſay of a Peer, He keeps none but Rogues and Raſcals 
about him like himſelf, by the Opinion of twa Juſtices, Yel- 
verton and Flemming, the Adion would not lie, becauſe they 
are Mozds of Scolding; and this was the Caſe of the Earl 
of Lincoln. Cro. Jac. 196. But the Court was divided; the 
Defendant died, and ſo the Mrit abated. | 

Ations fo: Mozos have been of late too much extended; 
fozmerly there were not above Two oz Thee' bꝛought in 
many Pears; and if this Statute ſhould be much inlarged, 
the Lo2ds themſelves will be pꝛejudiced thereby by maintain- 


ing Aﬀtons one againſt another. 


Upon this Statute of 2 R. 2. c. 5. there was no Action 
brought till 13 H. 7. which was above an pundzed Pears 
after the making of that Law; and the Occaſton of ma- 
king the Law was, becauſe the Duke of Lancaſter, who 
was then the firſt Pztnce of the Blood, took Notice that di⸗ 
vers were ſo hardy as to ſpeak of him ſeveral lying Clo2ds, 
1 R. 2. Num. 26. and therefoze this Statute was made - 

1 pun 
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puniſh thole who deviſed falſe News, and horrible and falſe 
Lies of any Peer, ©c. whereby Diſcords might ariſe between the 
Lords and Commons, and great Peril and Miſchief to the Realm 
and quick Subverſion thereof: Mow from the natural Jntent 
and Conſtruffon of theſe Mozds in the Ack, can it be ſup⸗ 
poſed that if one ſhould ſay, Such a Peer is an unworthy Man, 
that the Kingdom would be pzeſently in a Flame, and turned 
into a State of Confuſion and Civil War, and to ſay, That 
he acts againſt Law, that the Government would thereby be 
in Danger, to be loſt, and quick Subverſion would follow 2? 
This cannot be the common and owdinary Underſtanding of 

Ik therefoze the Plaintiff by ſpeaking- theſe Mozds was 
in no Þazard, no2 any wiſe damnified; ff he was not touched 
in his Loyalty as a Peer, no2 in Danger of his Life as a 
Subjet; if he was not thereby ſubjefed to any Cozpozal o2 
Pecuniary Puniſhment, no2 charged with any Beach of 
Dath, no2 with a particular Miſcarriage in any Office ; if 
the Mozds are fo general that they impozt no Scandal, and 
are neither capable of any Juſtification; and laſtly, if they are 
not ſuch hozrible Lies as are intended to be puniſhed by the 
Statute; fo2 theſe- Keaſons he concluded the Aﬀfon would 
not — and therefoze pꝛaped, that the Judgment might be 
arreſted. | | 

Serjeant Baldwin and Serjeant Barrel argued on the ſame 
Side fo2 the Defendant, but nothing was mentioned by them 
which is not fully inſiſted on in the Argument of Serjeant 
Maynard, fo2 which Keaſon J have not repozted their Argu- 
ments, 

But Pemberton, ,Serjeant, who argued koz the Plaintiff, Ex parte 
p ſaſd, That it would conduce much to the Underſtatiding of the * 
Statute of 2 R. 2. cap. 5. upon which this Aﬀion of Scanda- 
hm Magn was grounded, to conſider the Occaſion of the 
making t. 
In thofe Days, the Engliſh were quite of another Nature 
and Genius from what they are at this Time; the Conffitu- 
tion of this Kingdom was then Marttal, and given to Arms; 
the very Tenures were Military, and ſo were the Services, 
as Knight-Service, Cafle-Guard and Eſcuage. There were 
many Caſtles of Defence in thoſe Days in the Hands of pꝛi⸗ 
vate Men; their Spozts and Paſtimes were ſuch as Tilts 
and Turnaments, and all their Implopments were tending 
to bꝛeed them up in Chivalry. b 


ee 


— Thoſe who had any Dependency upon Noblemen, were 
enured to Bows and Arrows, and to \ignaltze themſelves 
in Ualour was the only way to Riches and Þonour 2 
Arts and Sciences had not got ſuch Gꝛound in the King- 

dom 
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dom as now; but the Commons had almoſt their Dependance 
upon the Lozds, whole Power then was erceeding great, 
and their Pꝛadices were conkozmable to their Power; and 
this is the true Veaſon why ſo few Aftions were fo2merly 
brought fo; Scandals, becauſe when a Man was injured by 
Wozds, he carved out his own Remedy by his Swozd. 

There are many Statutes made againſt riding pzivately 
armed, which Men uſed in thoſe Days, to repair themſelves 
of any Injurp done unto them, koz they had immediately Re: 
courſe to their Arms fo2 that Purpoſe, and ſeldom oz never 
uſed to bzing any Aﬀions fo2 Damages. 

This was their Revenge; and having thus made them- 
ſelves Judges in their own Caſes, it was reaſonable that 
they ſhould do themſelves Juſtice with their own Weapons, 


But this Revenge did not uſually end in p2zivate Quarrels, 


they took Parties, ingaged their Friends, their Tenants 
and Servants on their Sides, and by ſich Means made 
great Faitions in the Commonwealth, by Keaſon whercof the 
whole Kingdom was often in a Flame, and the Government 
as often in Danger of being ſubverted ; ſo that Laws were 
then made againſt wearing Liveries o: Badges, and againſt 


riding armed. 


This was the Miſchief of thoſe Times; to pꝛevent which, 
this Statute of R. 2. was made, and therefoze all pzovoking 
and vilifying Mozds, which were uſed befoze to eraſperate 
the Peers, and to make them betake themſclves to Arms, by 
the Intent of this Ac are clearly fozbidden, which was made 
chiefip to pzevent ſuch Conſequences; fo2 it was to no Pur⸗ 
poſe to make a Law, and thereby to give a Peer an Action fo? 
ſuch Mozds, as a common Perſon might have bekoze the 
making of the Statute, and fo2 which the Peer himſelf had a 
Remedy alſo at the Common Law, and therefoze needed not 
the Help of this At. 

Tf then the Deſign ok this Statute was to hinder ſuch 
JP2atices as afozeſaid, the next Thing to be conſidered is, 
what was uſual in thoſe Days to raiſe the Paſſions of Peers 
to that Degree, and that will appear to be not only ſuch 
Things as impozted a great Scandal in themſelves, oz ſuch 
fo2 which an Afton lay at the Common Law, but even ſuch 
Things as ſavoured of any Contempt of their Perſons ; 
and ſuch as bought them into Diſgrace with the Com- 
mons, fo2 hereby they took Occaſion of Pꝛovocation and Re- 
venge. 


ts true, that very few Acklons were bꝛought upon this 


Statute in ſome conſiderable Time after it was made, fo? 


though 
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1. 


though ſuch P2afices were thereby p2ohfbited, the Lo2ds did 
not pꝛeſently apply themſclves to the Remedy therein given, 
vut continued the Pilitary Way of Revenge to which they 
had been accuſtomed. | 

As to the Firſt Objection that hath been made, he gave no 
Anſwer to ft, becauſe ft was not much inſiſted upon on the 
other Side, whether an Adion would lie upon this Statute, 
fo2 the very Moꝛds of it are ſufficient G2ound fo2 an Aﬀton; 
and 'tis very well known, that where-ever an Ack pꝛohibits 


Maxim: 


an evil Thing, the Perſon againſt whom ſuch Thing is done, 


may maintain an Action. 

This Statute conſiſts of Two Parts, the Firſt is pꝛohibi⸗ 
to2y, viz. That no Man ſhall do fo, &c. Then comes the ad- 
ditional Clauſe, and ſafth, That if he do, he ſhall incur ſuch 
Penalty. 'Tis on the firſt Part that this Action is grounded; 
and ſo it was in the Earl of Northampton's Caſe, in that Re- 
pozt which goes under the Name of the Lozd Coke's x 2th 
Repoꝛt, where by the Reſolution of all the Judges in Eng- 
land, except Flemming who was abſent, it was adjudged, that 
it was not neceſſary that any particular Crime ſhould be fired 
on the Plaintiff, oꝛ any Offence fo2 which he might be indifted. 

So are the Authozities in all the Caſes relating to this 
Action. In the Lozd * Cromwel's Caſe fo2 theſe UWows, 
You like thoſe who maintain Sedition. Jn the Lo2d of Lincoln's 
Caſe, My Lord is a baſe Earl, and a paultry Lord, and keepeth 
none but Rogues and Raſcals like himſelf. Jn the Duke of 
Buckingham's Caſe, He has no more Chriſtianity than a Dog. 


Vide ante. 


- 


0 4 Co. 13. 
2 Cro. 196. 


Jn the Lowd * Marquiſs of Dorcheſter's Caſe, He is no more * Hill. 16. 


to be valued than the Black Dog which lies there. All which &* = 


(Uo2ds were held Ationable, yet they touch not the Perſons afrmed in 
in any Thing concerning the Government, oz charge them Writ of Er- 


with any Crime, but in Point of Dignity oz Þonour; and 


they were all vilifying Mozds, and might give Occaſion of 
evenge. 

And ſo are the Mozds fo2 which this Action is bzought, 
they are Rude, Cncivil, and Ill⸗natured; Unworthy, is as 
much as to ſay, Baſe and Jgnoble, a contemptible Perſon, 
and a Pan of neither Honour oz Merit. And thus to ſpeak 
of a Nobleman, is a Refleion upon the King, who is the 
Fountain of Honour, that gives it to ſuch Perſons who are 
(in his Judgment) deſerving, by which they are made capa- 
ble of adviſing him in Parliament, and it would be very dil⸗ 
honourable to call unwozthy Ven thither. 

Tis likewiſe a Diſhonour to the Nobility to have ſuch a 
Perſon to ſit among them as a Companioy, and to the 


in B. R. 


Commons to have their Proceedings in Parliament tranl⸗ 


mitted to ſuch Peers; ſo that 3 tends to the Dishonour — 
* 
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Evidence, neither or which was done. 


all Dignities, both of King, Lows and Commons, and 
thereby Diſcowds may ariſe between the Two Þouſes, which 
is the Piſchiek intended to be remedied by this A. 

Then the following Mozds are as ſcandalous; foz to ſay, 
A Man acts againſt Law and Reaſon, impozts ſeveral ſuch Ads 
done; a Man is not denominated to be unwozthy by doing 
cf one ſingle Act; ko in theſe Mozds moze is implied, than 
to ſay, He hath done an unworthy Thing; fo2 the CUlozds ſeem 
to relate to the Office which the Plaintiff had in the Coun: 
try, as Lozd Lieutenant, which is an Office ok great Þo- 
nour ; and can any Thing tend to cauſe moze Diſcozd any 
Diſturbance in the Kingdom, than to ſay of a great Officer, 
That he acts according to the Dictates of his Will and Pleaſure ? 
The Conſequence of which is, that he will be rather ſcozned 
than obeyed. | ' 

It hath been objefted, That the CUo2ds are general, and 
charge him not with any A. 

Anſw. The Scandal is the greater; fo2 tis not ſo bad to 
ſay, A Man did ſuch a particular Thing againſt Law and Rea- 
ſon, as to ſap, he acts againſt Law; which is as much as to 
ſay, pis conſtant Courſe and Pꝛackice is ſuch: And to ſay, 
that the Mods might be meant of bzeaking a Penal Law, 
that is a fozeign Conſtrucklon; fo2 the plain Senſe is, he aits 
againſt the known Laws of the Kingdom, and his P2attce 
and Deſigns are ſo to do, koz he will be gulded neither by 
Law o2 Reaſon. 

Object. Jt has been objeted, that the Scandal muſt be 
falſe ; but whether true o2 not, there can be no Juſfification 


here, becauſe they are ſo general that they cannot be put in 


Iſſue. 

Anſw. He agreed, that no Action would lie upon this Sta- 
tute if the Mozds were true; but in ſome Caſes, the Di⸗ 
vulging of a Scandal was an Dffence at the Common Law: 
Now to argue (as on the other Side) that the Defendant 
cannot juſtify, and therefoze an Action will not lie, is a falſe 
Conſequence, becauſe Mozds map be Scandalous and Dero- 
gatoꝛy to the Dignity of a Peer, and pet the ſubjet Matter 


map not be put in Iſſue. 


Pe agreed alſo, that Occaſional Circumffances may exte⸗ 
nuate and ercuſe the Mozds, tho ill in themſelves, but this 
cannot be applied to the Caſe in Queſtfon, becauſe the Moꝛds 
were not mitigated: The Defendant pleaded Not guilty, 
and inſiſted on his Innocence; the Jury have found him 
guilty, which is an Aggravation of his Crime; if he would 
have ertenuated them by any Occaſion upon which they were 
ſpoken, he ſhould have pleaded it ſpecially, o2 offered it in 


This 
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_ This Alt is to be taken favourably fo2 him againft whom 


the Mozds are ſpoken, becauſe tis to pꝛevent great Mil; 


chiefs which may fall out in the Kingdom, by rude and un- 
civil Diſcourſes; and in ſuch Caſes tis uſual fo2 Courts ra⸗ 
ther to enlarge the Remedy, than to admit of any Extenua- 
tion; fo2 which Reaſons, he pzayed that the Plaintiff might 
have his Judgment. | 1 

It was argued by Serjeant Calthorp on the ſame Side, 
and to the ſame Effect. 


Afterwards this Term, all the Judges argued this Caſe Argument at 
ſeriatim at the Bench. And firſt, Juſtice Scroggs ſaid, That de Bench. 


the G2eatneſs of the Damages given ſhould nat pꝛevail with 
him, either on the one Side oz the other, at the Common 
Law, no Afton” will lie foz ſuch Mozds, though ſpoken of 
a Peer, fo2 ſuch Aﬀtons were not fozmerly much counte⸗ 
nanced: But now ſince a Remedy is given by the Statute, 
Wozs ſhould not be conſtrued either in a rigid o2 mild 
Senſe, but accozding to the genuine and natural Deaning, 
and agreeable to the common Underſtanding of all Men. 

At the Bar the ſtrained Senſe koz the Plaintiff is, That 
theſe Wlozds impozt, He is no Man of Honour; and fo2 the 


Defendant, that they impozt no Scandal, and that no moze 


was meant by them but what may be ſaid of every Ban. 
'Tis true, in reſpet of God Almighty, we are all Anwoz⸗ 
thy, but the ſubſequent. Clauſe explains what Unwozthineſs 


the Defendant intended, fo2 he infers him ta be Unworthy, 


becauſe he acts againſt Law and Reaſon. 

Now whether the Wozds thus explained fix any Crime 
on the Plaintiff, is next to be conſidered; and he was of 
Opinion, that they did fir a Crime upon him; fo2 to ſay, 
He is an unworthy Man, is as much as to ſay, He is a vitious 
Perſon, and is the ſame as to call him a corrupt Man, which 
in the Caſe of a Peer is Atﬀionable ; fo2 general Mozds are 


ſufficient to ſuppozt ſuch an Action, though not foz a common 


Perſon. | 
To ſay, A Man acts againſt Law and Reaſon, is no Crime, 


ik he do it ignozantly; and therekoze if he had ſaid, My Lord 
was a weak Man, for he acts againſt Law and Reaſon, : ſuch 
Wows had not been Ackionable; but theſe Wo2ds as ſpoken 
do not relate to his Underſtanding, but to his Mozals: They 
relate to him alſo as a Peer (though the contrary has been 
objeted) that they relate to him only as a Man, which is 
too nice a Diſtindion; fo2 to diſtinguiſh between a Man and 
his Peerage, is like the Diſtindion between the Perſon of 
the Ring and his Authozity, which hath been often exploded; 
the Mozds affect him in all Qualities and all Relations. 


It 
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will lie. ' 


It has been alſo objeted, that the Wozds ate too gene: 
ral; and the like Caſe of the Biſhop's Return, that a Man 
is Criminoſus, which is not good: But though they are ge. 
neral in the Caſe of a Peer, they are attionable, fo2 to ſay 
of a Biſhop, That he is a wicked Man, theſe are as general 
TCo2ds, and yet an Action will lie. | BE 

It has been alſo objeted, That general Mozds cannot be 
juſtified ; but he was of another Opinion, as if the Plaintif, 
who was Lozd Lieutenant of the County, had laid an un⸗ 
equal Charge upon a Man, who upon Complaint made to 
him, ozdered ſuch Charge to ſtand, and that his Will in 
ſuch Caſe ſhould be a Law: If the Perſon ſhould thercupon 
ſay, That the Lord had done. Unworthily, and both againſt Law 
and Reaſon, thoſe Wo2ds might have been juſtified, by ſhew⸗ 
ing the ſpecial Matter, either in Pleading oꝛ Evidence. 

Tis too late now to examine whether an Action will lie 
upon this Statute; that muſt be taken fo2 granted, and 
therefoze was not much inſiſted on by thoſe who argued fox 
the Defendant, fo2 the Authozities are very plain, that ſuch 
Ations have been allowed upon this Statute. 

The Mozds, as here laid to be ſpoken, are not ſo bad as 
the Defendant might ſpeak, but they are ſo bad that an 
Acklon will lie fo2 them; and though they are general, vet 
many Caſes might be put of general Wozds which impoꝛt a 
Crime, and were adjudged aftonable. 

The Earl of Leiceſter's Cafe : He is an Oppreſſor: The Low 
of Wincheſter's Caſe, He kept me in Priſon 'till I gave him a 
Releaſe; theſe Wows were held aiionable, becauſe the plain 
Inference from them is, That they were Oppreſſors. The 
Lozd Abergavenny's Caſe, He ſent for me and put me into Little 


" Eaſe. Jt might be pꝛeſumed, that that Lozd was a Juſtice 


of Peace, as moſt Peers are in their Counties, and that 
what he did was by Colour of his Authozity; ſo are all the 
Caſes cited by 'thofe who argued fo2 the Plaintiff, in ſome 
of which the Mozds were ſtrained to impozt a Crime, and 
yet adjudged aittonable; eſpecially in the Caſe of the Low 
Marguiſs of Dorcheſter, He is to be valued no more than a 
Dog; which are leſs flanderous Mozds than thoſe at the 
Bar, becauſe the Slander is moze direct and poſitive. 

Jt appears by all theſe Caſes, that the Judges have 
always conſtrued in Favour: of theſe Actions, and this 
has been done in all P2obability to p2zevent thbſe Dan- 
gers that otherwiſe might enſue if the Lows ſhould take 
Revenge themſelves; fo2 which Reaſons he held the Aon 


2 | Atkins 


„ 


— — _ - ” as 2, 


„ 
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Alkins, Juſtice, contra. This is not a common Action 
upon the Cale, but an Action founded upon the Statute of 
the 2d of R. 2. upon the Conſtruftton whereof the Reſolutfon 
of this Caſe will depend, whether the Adion will lie oz not. 
And as to that, he conſidered, 
1. The Dccaſion. | 
2. The Scope. 
3- The Parts of the Statute. 


1. The Dccaſion of it is mentioned in Cotton's Abzidg⸗ 
ment ok the Recozds of the Tower, f. 173. nu. 9 and 10. At 


the ſummoning of this Parliament, the Biſhop of St. Da- 


vid's declared the Cauſes of thetr Meeting, and told both 
the Houſes of the Miſchiefs that had happen d by divers flan- 
derous Perſons, and Sowers of Diſfro2d, which he ſat” were 
Dogs that eat raw Fleſh; the Meaning of which was, that 
they devoured and eat one another: To pzevent which, the 
Biſhop deſired a Remedy, and his Requeſt ſeemed to be the 
Occaſion of making this Law, for ex malis Moribus bonæ naſ⸗ 
cuntur Leges. 

2. The Scope of the Ad was to reſtrain unruly Tongues 
from raiſing falſe Reports, and telling Stories and Lies of the 
Pecrs and Great Officers of the Kingdom; ſo that the Deſign of 
the At: was to pꝛevent thoſe imminent Dangers which migbt 
ariſe and be occaſioned by ſuch falſe Slanders. 

3. Then the Parts ok the Ac are Thoee, viz. Reciting the 
Offence and the Miſchief, then mention ng- the ill Etleds, 
and appointing of a Penalty. | 


from whence he obſerved, 


1. That here was no new Dffence made 02 declared; foz 
nothing was pꝛohibited dy this — but Nur was 10 at 
the Common Law befoꝛe. 

The Otkences to be puniſhed by this At, are mala in ſe, 
and thoſe are Offences againſt the Mozal Law; they muſt- 
be luch in their Nature, as bearing of falſe Witneſs; and 


. theſe. are Offences againſt a common Perſon, which he ad» 
mitted to be aggravated by the Eminency ok the Perſon 
againſt whom they were spoke; but every uncivil Mozd, oz 


rude Erpzeſſion ſpoken; even of a Gzeat Man, will not bear 


an Action; and therefoze an Ackion will not lie upon this 


Statute koz every falſe Lie, but it muſt be hoxrible-as well 


as kalle, and ſuch as were puniſhable in the pigh Commiſſion 


Court, which were enonnous Crimes. 12 Cro. 14. 


By this Deſcription of the Offences, and the Conſe-/ 


quences and Effects thereof, _ ſaid he could better judge 
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whether the Mozds were ationable 02 not; and he was ot 
Opinion, That the Statute did not extend to Words of a 
(mail and trivial Nature, no2 to all Mozds which were ati- 


, Onable, but only to ſuch which were of a greater Magnitude, 


ſuch by which Diſcozd might ariſe between the Lozds and 
Commons, to the great Peril of the Realm, and ſuch which 
were great Slanders, and hozrible Lies, which are Mozds 
. — put into this Statute fo2 the Aggravation and 

iſtſntion of the Crime; and therefoze ſich Wozws which 
are ationable at the Coinmon Law, may not be ſo within 
this Statute, becauſe not hozrible great Scandals. - 

be did not deny, but that theſe were undecent and uncivſl 
os, and very ill applied to that honourable Perſon of 
whom they were ſpoken; but no Body could think that they 
were hozrible great Slanders, o2 that any Debate might 
ariſe between the Lozds and Commons, by Reaſon ſuch 
Mozds were ſpoken of this Peer, oz that it ſhould tend to 
the great Peril of the Kingdom, and the quick Deſtruftion 
thereof: Such as theſe were not likely to be the Effeſts and 
Conſequences of theſe Mozds, and thereksze could not be 
within the Meaning of the A, becauſe they do not agree 
with the Deſcription given it. 

2. Pere is no new Punichment inflicked on the Offender; 
fo2 at the Common Law, any Perſon fo2 ſuch Offences as 


herein are deſcribed might have been fined and \mpaiſoned, 
either upon Indickment o2 Infozmation bzought againſt him, 


and no other Puniſhment is given here but Impziſonment. 

Even at the Common Law, Scandal of a Peer might be 
puniſhable by Pilloꝛy and Lots of Ears, 5 Co. 125- De 
Libellis Famoſis. 12 Co. 37. 9 Co. 59. Lamb's Caſe; ſo 
that it appears this was an Dffence at the Common Law, 
but aggravated now, becauſe againſt an Ack of Parliament, 
which is a poſitive Law, much like a Pꝛoclamation which is 
ſet fozth to enfozce the Execution of a Law, by which the 
Offence is afterwards greater. 

e did agree, That an Action would lie upon this Sta- 
tute, tho there were no erpzeſs Moꝛds to give it to a Peer, 
becauſe where there is a Pꝛohibition, and a CUrong and 
Damage ariſes to the Party by doing the Thing pꝛohibited, 
in ſuch Cale the Common Law doth intitle the Party to an 
Action. 10 Co. 75. 12 Co. 100, 103. And ſuch was the 
Reſolution in the Earl of Northampton's Caſe, upon Con- 
ſtrution of the Law as incident to the Statute; and as the 
Dffence is greater, becauſe of the A#, and as the Acklon will 
lie upon the Statute, ſo the Party injured may ſue in a Qui 


2 he could not have done befoze the making this 


2 3- But 
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3. But that ſuch Mods as theſe were not affonable at 
the Common Law, much leſs by the Statute; fo2 the Defen- 
vant ſpoke only his Judgment and Opinion, and doth not 
directly charge the Plaintiff with any Thing, and might well 
be reſembled to ſuch Caſes as are in Roll's Abridgment, 1 Part. 
57. pl. 30. which is a little mo2ze ſolemn, becauſe adjudged 
upon a ſpectal UerdiX; the Wozds were ſpoken of a Juftice 
of Peace, Thou art a Blood-Sucker, and not fit to live in a 
Commonwealth. Thefe were not held affonable, becauſe they 
neither relate to his Dffice, o2 fir any Crime upon him. 
Fol. 43. in the ſame Book, Thou deſerveſt to be hanged, not 
attonable, becauſe it was only his Opinion. | 

So where the Mozds are general, without any particular 
Circumſtances, they make no Impzelllon, and gain no Cre- 
dit; and therefoze in Cro. Car. 111. 1 Roll. Abridgm. 107. 
pl. 43: You are no true Subject to the King; the Action would 

In this Caſe *tis ſaid, the Plaintfff acts againſt Law, 
which doth not imply a Habit in him ſo to do; and when 
Cows may as well be taken in a mild as in a ſevere Senſe, 
the Rule is, quod in mitiori ſenſu accipienda ſunt. Now theſe 


Mods are capable of ſuch a favourable-Conftrutfon, foz no 


moze was ſain of the Plaintiff, than what in fome Senſe 
may be ſaid of every Perſon whatſoever; koz who can boaſt 
of his Innocency? Cho keeps cloſe' in all his Aﬀtons to 
Law and Reaſon? And to ſay, A Man acts againſt both, may 
imply that he departed from thoſe Rules in ſome particular 
Caſes, where it was the Etro of His Judgment only. 

Jn the Duke of Buckingham's Cafe, Sheppard's Abridgment, 
1 Part, f. 28. viz. Vou are uſed to do Things againſt Law; and 
mentions a particular Fact there indeed, becauſe of Uſage: 
Df the ill Pꝛackice, it was Held that an Action lies; but if 
he had been charged fo2 doing a Thing againſt Law but once, 
an Action would not lie. | 

He then obſerved, how the Caſes which have been ad- 
judged upon this Statute agree with the Rules he had 
inſiſted on in his Argument, which -Caſes have not been 
many, and thoſe too of late Times, in reſpe# of the An- 
tiquity of the Ack, which was made almoſt 300 Years ſince, 
Anno 1379, and fo2 120 Pears after no Aﬀton was bzought; 
the Firſt that is Repozted was 13 H. 7. Keilway 26. So that 
we have no contemporanea expolitio of the Statute to gufde 
an Opinion, which would be a great pelp in this Caſe, 
becauſe they who make an Ack beſt underſtand the Mean⸗ 
ing; but now the Meaning muſt be colleted ay 

| | tas 
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Statute it ſelf, which is the beſt Expoſition, as the Rule 18 
given in Bonham's Caſe, 8 Co. Vide the Caſe in 13 H. 7. 

The next Caſe in Time, is the Duke of Buckingham's 
Caſe, 4 H. 8. Cromp. Jur. of Courts, f. 13. You have no more 
Conſcience than a Dog. Lord Abergavenny againſt Cartwright, 
in the ſame Book, You care not how you come by Goods; in 
both which Caſes, the CWozs- charge the Plaintiff with 
particular Patter, and give a Narrative of ſomething 


ok a falſe Stozy, and do not barely reft upon. an Opinion. 


In the Biſhop. of Nerwich his Caſe, Cro. Eliz. 1. viz. You have 
writ to me that which 'is' againſt the Word'of God, and to the 
Maintainance of Superſtition. Theſe were held aftfonable, 
becauſe they refer to his Funſtton, and greatly defame 
him, and pet he had but zoo Parks Damages. 29 & zo 
Eliz. 1 Cro. 67. The Lord Mordant againſt Brides, My Lord 
Mordant did know that Prude robbed Shotbolt, and bid me com- 
pound. with Sborbolt for the fame, and ſaid, He would ſee me ſa- 
tisfied for the ſame, though it coſt” him an Hundred Pounds; 
which I did for him being my Maſter, otherwiſe the Evidence I 
could have given would have hanged Prude: Theſe Cows 
were held atjonable, and 1000]. Damages given; and in 
all the other Caſes which. have been mentioned upon this 
Statute, and where Tudgment was given fo2 the Plaintiff, 
the Wo2ds always charge him with ſome particular Fat, and 
are poſitive and certain, but where they are [doubtful and 
general, and ſignify only the Opinion of the Defendant, they 
are not aftonable. ye | Nen | 
The Wozds in the Caſe at Bar, neither relate to the 
Plaintiff as a Peer, 02 a Lozd Lieutenant, and charge him 
with no particular Crime; ſo that from the Authozity of all 
theſe Caſes, he grounded his Opinton that the Action would 
not lie; and he ſaid, Tf} Laws ſhould be expounded to wack 
People fo: Mozds, inſtead of remedying one Miſchief, many 
would be introduced; fo2 in ſuch Caſe they would be made 
Snares foz Men. Wo 505017190 wg? 35 
The Law doth bear with the Inſirmities of Pen, as 
Religion, Honour and Gertue doth in other Cales; and 
amongſt all the excellent Qualities -which adozn the No- 
bility of this Nation, none doth ſo much as kozgiving of 
Injuries: Solomon ſaith, That tis the Honour of a Man to paſs 
by an Infirmity ; which if the Plaintiff ſhould refuſe, yet the 
Defendant (if he thinks the Damages exceſſive) is not with- 
out his Remedy by/Attaint, fo2 he ſaid, he could ſhew where 
an Attaint was by agatnſt a Jurp foz giving 601. Da- 
mages. ä FIR - be 
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He farther ſaid, That he could nat find that any Judg- 
ment had been either reſerved oz arreſted upon this Statute, 
and therefoze it was fit that the Law ſhould be ſettled by ſome 
Rule, becauſe tis a wzetched Condition fo2 People to live 
under ſuch Circumſtances, as not to know how to demean 
themſclves towards a Peer; and ſince no Limits have been 
hitherto pꝛeſcribed, tis fit there ſhould be ſome nom, and that 
the Court ſhould go by the ſame Rules in the Caſe of a Peer, 
as in that of a common. Perſon; that is, not to conſtrue 
the Mods -aftionable without ſome particular Crime charged 
upon the Plaintiff, o2 unleſs he alledge ſpecial Damages; fo2 
which Reaſons he held that this Action would not lie. 


Wyndham, Juſtice, accozded with Scroggs; | and the Chief 


Juſtice North agreed with them in the ſame Opinion; his 
Argument was, viz 55: 7 1 


Firſt, pe ſaid that he did not wonder that the Defendant 
made his Caſe fo ſolemn, being loaded with ſo great Da⸗ 
mages; but that his Opinion ſhould not be guided with that 
02 with any Rules but thoſe of Law, becauſe this did not 
concern the Plaintiff alone, but was the Caſe of all the No- 
bility ok England; but let it be never ſo general, and the 
Conveniences oz Jnconveniences-never ſo great, he would 
not upon any ſuch Conſiderations alter the Law. 

be ſatd, that no Aﬀon would lie upon this Statute, which 
would not lie at the Common Law; fo2 where a Statute 
pꝛohibits a Thing generally, and no particular Man is cone 
cerned, an Offence againſt ſuch a Law is puniſhable by In⸗ 
ditment; but where there is a particular Damage to any 
Perſon by doing the Thing p2ohibited, there an Action 
= lie upon the Statute, and ſo it will at the Common 

aw. oy | 

The Moꝛds therefoze which are af#ionable upon this Sta- 
tute, are ſo at the Common Law. 

— This Statute extends only to Peers oz other great Dſfi- 
cers; now every Peer, as ſuch, is a great Dfficer, he has 
an Office of great Dignity, he is to ſuppozt the King by his 
Advice, of which he is made capable by the great Eminency 
of his Reputation, and therefoze all Wows which refleit 
upon him as he is the King's Counſelloz, oz as he is a 
= of Honour and Dignity, are ationable at the Common 
Law. | | FR, 1 1 | 

In the ozdinary Caſes of Officers, tis not neceſſary to 
lap that the Mods were ſpoken relating to his Office, as 
to ſay of a Lawyer that He is a Sot or an Ignoramus; .02-of a 

; 7 In | V u : Tradeſ· 
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Tradeſman, He is a Bankrupt, the Acton lies, though the 
Mozds were not ſpoken of either as a Lawyer oz a 
Tradeſman. | 5 ö 

we did not think that Judges were to teach Men by what 
Rules to walk, other than what did relate to the particular 
Matter befoze them, all other Things are gratis dicta: Nei- 
ther. would he allow that Diſtinifon, that an Aﬀion would 
not lie where a Ban ſpoke only his Opinion; fo2 if that 
ſhould be admitted, it would be very ealy to ſcandalize any 
Won, as, I think ſuch a Judge is corrupt, oz, I am of Opinion 
that ſuch a Privy Councellor is a Traitor: And can any Man 
doubt whether theſe o; fuch like CWo2ds are affonable oz not, 
becauſe ſpoken only in the Senſe of the Perſon ? 'Tis true, 
tn ſome Caſes where a Man ſpeaks his own particular Dil⸗ 
eſteem, an Aﬀion will not lie; as if J ſay, I care not for ſuch 
a Lord; but that differs much where a Man fpeaks his Opt: 
nion with Reference to a Crime; fo2 Opinions will be ſpzead, 
and will have an implicit Faith, and becauſe one Man be- 
lieves it, another will; and tis upon this-G2ound that all 


the Caſes which have been fince the Statute are juſtified , 


and ſo was the late Caſe of the Marqueſs of Dorcheſter, 
He is no more to be valued than the black Dog which lies there, 
which were Tozws of Diſeſteem, and only the Opinion of 
the Defendant; in which Caſe Judgment was affirmed in a 
CUrit of Erroz. i 

Object. It it be objeted, to what Purpoſe this Statute 
was made if no Aﬀton lies upon it, but what lap at the 

Anſw. The Plaintiff now upon the Statute muſt pꝛoſecute 


ns tam pro Domino Rege quam pro ſeipſo, which he could not do 
buy. at the Common Law. And it has been held in the Star- 
'Y Chamber, That if a Scandalum Magnatum be bzought upon 
4 this Statute, the Defendant cannot juſtify, becauſe tis 
| bzought qui tam, Oc. and the King is concerned; but 

5 the Defendant may explain the Wozds, and tell the 

39 Occallon of ſpeaking of them; if they are true, they 

FL 2 not be publichen, becauſe the Statute was to p 

17 Object. Theſe Mods carry in them no Diſeſteem. 

10 Anſw. Accozding to a common Underſtanding, they are 


2 
. 


«. i. 
wa W— — — 
- 8 4 - - 


r 


Mods of Diſreſpet and of great Diſeſteem ; foz tis as 
much as to ſay, That the Plaintiff is a Man of no Honour, 


he is one who lives after his own Mill. and fo fs not fit to 


be employed under the King: Jf any pꝛecedent Diſcourſe 
had qualiſied the ſpeaking of theſe Mozds, it ought to have 
been ſhewn by the Defendant, which is not dane — 

| EM s 
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whom he received a Command to bzing the Plain 
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iherefore he concluded that the'Wozws, notwithſtanding what 
was objeted were a#fonable ; and ſo by the Opinion of him, 
—.— and Seroggs, Juſtices, Judgment was given fo? the 

aintiff. | 
* Juttice, of a contrary Opinion, 


A Action of Aﬀault, Battery, Woutding and falſe Im- Amendmett 

ptiſonment fo2 an pour was bzought againſt the De- m d, 

fendant, who pleads, quoad venire vi & armis Nut · guilty; and 

and as to the Impziſonment, he juſftifiep as a Servant to the Jagen 

Sheriff attending upon him at the Time of 8 from given, goods 
ein 

another of the Sheriff's Servants) from the Conventicle. 

where finding of him, he (to wit, the Defendant) did molliter 

manus imponere upon the Plaintiſf, and bzought him befoze - 

his Maſter, quæ eſt cadem : To this the Plaintiff 

demurred, and -ſhewed fo2 Cauſe. 

1. That the SubFance of the Juſtification is not good, 2 Cro. 36: 
becauſe the Servant could not thus juſtify, though his Baſter g. = "gl 
might; fo2 the Low may beat his Cillatn without a Caule, Sun. 953. 
but if he counnand another to do it, an Aﬀion of Battery 
lies againſ}. him, 2 H. 4. 4. But though this might have 

pleaded, pet tis not good as pleaded 


Reaſon it was clearly teſolned that the Plea was fill, but the . 578. 
— 4 that the Subſtance ok the Plea was well 330. 


The Chief Justice and Juffice Scroggs were of Opinion, 
That a Man may as well ſend faz his Servant from a Con- 
venticle as from an Alehouſe, and may keep him from going 
to either of thoſe Places : And the Chief Juſtice ſatd, That 
he once knew it to be Part of a Marriage Agreement that 
the Wife ſhould-have Leave to go-to a Conventicle, 

But in this Caſe, Leave was given to amend the Plea, sid. 107. 
and put in quoad vulnerationem Mot-guilty; and it was held, 
That though the Parties bad joinen in Demurter, yet the 
— might dave Liberty to amend befoze Judgment 

en, | 
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Singleton verſus Bawtree Extcutur. 


— — — A againſt the Defendant as Executoz, who pleads 


Charge in the the Teſtato2 made one J. S. Executoz, who p2oved the 
Declaration is ill and took upon him the Execution thereof, and admini⸗ 
been a- rey the Goods and Chattels of the Teftatoz, and ſo con- 
Id. Rzym. Cludes in Abatement, Et petit Judicium de Brevi, with an 
63, 824. Averment that J. S. Superſtes & in plena vita exiſiit. 

A zes To this Plea the Plaintiff demurted, becaule the Defen- 
582. dant ought to have traverſed, abſq; hoc that he was Executsz, 
— 1248. 02 adminiſtted as Executoz, and ſo are all the Pleadings. 
306, 31. 9 HH. 6. 7. 4 H. 7. 13. 7 H. 6. 13. 109399 md 
Caſ. temp. W. 4 an Je $204 
b r. But Serſeant Pemberton fo2 the Defendant lald, That 
Mac. 21, 2;, there is a Difference when Letters of Adminiſtration are 


_ 37-146, 141- granted in Caſe the Party die Jnteſtate, and when a Man 


makes a Will, and therein appoints an Executoz, fog in that 
Caſe the Executo2 comes in immediately from the Death of 
the Teſtatoz; but when a Man dies Inteſtate, the * 
hath an Intereſt in the Goods, and therefoze he who tak 
them, is Executor de ſon Tort, and may be charged as ſuch; 
but tis otherwiſe where there is a Mill and a-rightful Exe- 
tutoꝛ, who pꝛoveth the lame; fox- he may bing a Trovet 
againſt the Party fo; taking of the Ceſtatoz' s Goods, though 
he never had the actual Poſſeſſion of them; and therekoze the 
Taking in ſuch Caſe will not make a Pan Executor de ſon 
Tort, becauſe there is another lawful Executo2 3 But tis true, 
that if there be a ſpecial Adminiſtratlon, tis otherwiſe ; as if 
a Stranger doth take upon him to pay Debts 92 Legacies, oz 
to uſe the Inteſtate s Goods, ſuch an erpzeſs Adminiſtration 
= re him Executor de ſon Tort, and liable; and in Read's 
e, 5 Co. 1 2 
So in this Cale the Defendant pleads, that J. S. was Exe⸗ 
cuto2, which prima facie diſcharges him; fo} to make him 
chargeable, the Plaintiff ought in his Replication to ſet fo2th 
the ſpecial Adminiſtration, that though there was an Exe⸗ 
cuto2, yet befo2e he aſſumed the Execution oz pꝛoved the Mill, 
the D efendant firſt took the Goods, by which he became Ext ⸗ 
cuto2 of his own CUrong, and ſo hath bzought himſelf within 
this Diſtintfon, (which was the Truth of this Caſe) and that 
would have put the Matter out of Diſpute ; which not being 
done, he held the Plea to be good, and ſo pꝛaped Judgment 
ko; the Defendant. a | * 


2 


The 
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The Court were ok Opinion, that prima facie this was a 1 
good Plea; fo2 where a Pan“ confeſſes and avoids, he need * 2 Sand. 28. 1 
not traverſe, and here the Defendant hath avoided his being 1 
chargeable as Executor de ſon Tort, by ſaping, That there * 
was a rightful Executoz who had adminiſtred the CTeſtatoz's $ 
whole Eſtate ; but the Surmiſe of the Plaintiff and the Plea 3 
of the Defendant being both in the * Affirmative, no Iſſue cio. 579. | 
can be joined thereon ; and therekoze the Defendant ought ?!; . 
to have traverſed that he was Executoz, oz eder adminiſtred ad. 338. 3 
as Crecutoz, the rather becauſe his Plea gives no full Anſwer 4 
to the Charge in the Declaration, being charged as Erecu- 
toz, who pleads that another was Executoz, and both theſe 1 
Matters might be true, and pet the Dekendant liable as Exe- 4 
cutor de fon Tort, which (notwithſtanding Iniquum non eſt 4 
præſumendum) may be well intended here; and ſo Judgment 4 
was given againſt the Defendant that this was no good 4 


Plea. | 
Adams verſus Adams. 5 4 


EBT upon Bond to perfozm an Award, fo that it be Aud. Ex 


made befoze oz upon the 22d Day of December, oz to 229, 
chooſe an Umpire. overruled. 


The Defendant pleads no Award made: The Plaintiff re- 
plies and ſets kozth an Award, and aſſigns a Bzeach: The 
Defendant demurs. 1 | | 

1. That here is no good Award, becauſe the Arbitratozs M4 Re: 
were to make it befoze 02 upon the 22d Day of December, 
and if they could not agree, to chooſe an Umpire : Now the 38. 133. 
Award ſet fo2th in the Replication was made by an Umpire Ver! — 
choſen after the 22d Day of December, which the Arbitrato2s 109, 48s, 
had not Power by the Submiſſion to chooſe; Sed non allocatur, — 515» 
hecauſe they might have made their Award upon the 224 Dap La. Raym. 
of December, and therefoze could not chooſe an Umpire till — — 
afterwards; fo2 their Power was only determined as to the; — 
making an Award. | | 513. 

2. Becauſe the Umpire recites, that the Parties ſubmit- — 
ting had bound themſelves to ſtand to his Award, which ts 
not true; Sed non allocatur, becauſe tis but Recital. 

3. The Award is, That the Defendant ſhould pay the 
Plaintſf Two Sums at ſeveral Times, and that ſeveral 
Keleaſes ſhall be gfven preſently, and ſo the Bond and the 
Yoney would be diſcharged; and fo2 that Reaſon the Award- 
ing the Releaſe was void againſt the Platntiff, and by _ 264. 
Conſequence there is nothing on his Side to be done; 3 
Vol. II. R 2 a and 
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and the Court were all of Opinion, that fo2 this laſt Reaſon 

the Award was not good, 

Ia. Ryym. OSerjeant Baldwyn, who was of Counſel koz the Plaintif, 

245, 612. ſald, That it was an Exception which he could not anſwer if 
true, but ſaid, that the Award was not that Releaſes ſhould 
be given p2eſently, but that the Money ſhould be paid and 
Releaſes given: By Which it appears by the very Method 
and Oper of the Award, that the general Releaſes were 
not to be given till after the Boney paid; and that being 
the Caſe, the Court were clear ok Opinion, that it was well 

enough; and ſo Judgment was given koz the Plaintiff, 


Brook werſus Sir William Turner. 


Feme Qs Na Pyqohibition to the Spiritual Court to p2ove the 
ad diſpoſed Will of Philippa Brooks by Sir William Turner her Exe. 
of her Eſtate, CUt0? 2 
and good. A Trial at the Bar was had, in which the Caſe was, viz. 
That James Philips, by Will in Writing dated 24 Aprilis 1671. 
inter alia gave to Philippa fo2 Life, in lieu and full of her 
Dower, all his Houſes in Three-Crown Court in Southwark, 
purchaſed by him of one M2. Keeling ; another Douſe in 
Southwark purchaſed of one Mz. Bows, and all his Þouſes in 
New Fiſh-Street, Pudding-Lane, Buttolph-Lane, Beer-Lane, Dux- 
field-Lane, and Dowgate, London; and died. 
| That afterwards there being a Treaty of Marriage be- 
tween the Plaintiff z. Brooks and Philippa Phillips, it was 
agreed that all the ald Þouſes and Rents, and Pqofits 
thereof, and all Debts, ready Money, Jewels, and other 
Real and Perſonal Eftate whatſoever, 02 wherein Philippa, 
- 02 any in Truſt fo2 her, were intereſted oz poſſeſſed, ſhould 
at any Time as well befoze as after the Parriage be diſpoſed 
in ſuch Banner as ſhould be agreed on between them. 
And thereupon by Indenture Tripartite between Mz. Brook 
of the firſt Part, the ſaid Philippa Phillips of the ſecond 
Part, and William Williams and Francis Gillow of the third 
Part, reciting the ſaid Mill of James Phillips and the ſaid 
Agreement; the ſaid Philippa fn Conſideration of a Shll⸗ 
ting paid to her by Williams and Gillow, did with the full 
and free. Conſent of the ſafd Edward Brook the now Plain- 
tiff, grant, bargain and ſell to the ſalid Williams and Gil- 
low all the ſaid Þouſes deviſed by the laſt Mill of the ſai 
James Phillips, fn Truſt that the ſaid Truſtees ſhould per- 
mit her to receive and enjoy the whole Kents and Ppotts 
; I 
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of all the Þouſes purchaſed of Mz. Keeling, and of all the 
Þouſes in Beer-Lane, and of Two of the Houſes in Broad- 
ſtreet in the Poſſeſſion of James and Worſley, and the Muar- 
ter's Rent only due at Chriſtmas then laſf paſt, and no moze, 
ſaving. to Philippa all fozmer Bents and Arrears thereof to 
be received by her, and not by My, Brook, and to be imployed 
as herein after was mentioned. 

And upon this farther Truſt, that after Pz. Brook's 
Death, in caſe the ſaid Philippa ſurvived, that then the Trul⸗ 
tees ſhould permit Philippa and her Aſſigns from Time ta 
Time to grant, ſell and diſpoſe of the reſt of the Pꝛemiſſes, 
and all others whereof ſhe was ſeiſed o2 poſſeffed, as ſhe ſhould 
think fit, and alſo to receive, diſpoſe of and enjoy all the 
Rents and Pꝛofits of the P2emiſſes (not thereby appointed 
to be received by the Plaintiff) fo2 Her only particular and ſe- 
parate Uſe, and not fo2 the Ciſe of the Plaintiff, without any 
Account to be given fo2 the ſame, and not to be accounted 
any Part of £2. Brook's Eſtate; and that the Acquittances 
of the ſaid Philippa be good Diſcharges againſt the Plaintiff, 
and the ſald Truſtees to join with Philippa in the Sale and 
Diſpoſition of the P2emiſles. 

And Philippa in farther Conſideration of the ſaid Marriage, 


agreed to pay to My. Brook on the Day of Marriage 1501. . 


and to deliver him ſeveral Bonds and Securities foz Money 
in the ſaid Jndenture particularly named. : 
And the laid Philippa fn farther Purſuance of the ſat 


Agreement, and in Conſideration of a Shilling paln to her 


by the ſald Truſtees, did with the like Aent align to them 
all her Jewels, Rings, Money, &c. and other her Real 
and Perſonal Eſtate, ' upon Truft that they ſhould permit 
her to enjop the ſame to her own ſeparate and diſtint Ale, 
and to diſpoſe thereof from Time to Time as well befoze 
the ſald Marriage as afterwards, as ſhe ſhould think fit 
without any Accompt, and fo2 want of ſuch Limitation oz 
Appointment, in Truſt fo2 her, her Executozs, Adminiſtra- 
tos o: Aﬀigns; and the Plaintiff not to hinder oz im⸗ 
peach the ſame, and not to be taken as any Part of his 
Eſtate, oz be ſubjef to his Debts, Legacies oz Engage- 
ments. 


And the Plaintiff covenanted, That if the Marriage took 
Effet, the Truſtees ſhould quietly enjoy the Pꝛemiſſes, and 
Philippa to diſpoſe thereof without Trouble oz Woleſtation 
by him, his Erecutozs, &c. and that Philippa (notwith- 


ſtanding the Marriage) ſhould at any Time, either befoze 
02 after, have Liberty by Deed oz Will in Writing bp her 


publiſhed in the Pꝛelence of two oz moze credible Witneſ- 
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ſes, oz otherwiſe howſoever, at her Pleaſure to give and dil. 
poſe of all her Real and Perſonal Eſtate, Goods, Chattels, 
&c. whereof ſhe was poſſeſſed befoze the ſaid intended Bar: 
riage, 02 at any Time after, oz any other Perſon in Truſt 
fo2 her (except ſuch Part thereof as was thereby agreed to 
be paid to, and received by the Plaintiff) to ſuch Perſon o; 
Perſons, and to ſuch Uſe and Ges, Intents and Pur: 
poſes as ſhe ſhould think fit, and that the Plaintiff ſhould 
_ thereunto, and not impeach the ſame in Law oz 
Equity. 

The Marriage ſhoztly afterwards took Effe#, and Phi- 
lippa by Ulill in Writing gave all her Eſtate away in Lega⸗ 
cies and Charitable Uſes, and ſhe deviſed to the Plaintiff 
20 l. to buy him Mourning, and gave to Sir William Turner 
the Dekendant 1001. and made him Executoꝛz; and ſhe deviſed 
to Pz. Hays and to $. Grace 20 l. d- piece, whom ſhe made 
Overſeers of her Will, and died. There was neither Date 
02 Witneſſes to this Will. ſave only the Month and Pear of 
our Lo2d therein mentioned; and that this Will not being 
p2oven in the Spiritual Court, the Plaintiff moved fo2 a 
—— and the Defendant took Tſſue upon the Sug: 
geſtion. 

In which Caſe, theſe Points were reſolved by the Court: 

1 Mod. Rep. „Ik there be an Agreement befoze Marriage that the 
2 Ea. dite may make a Mill, if ſhe do ſo, tis a good Mill, un- 
66, 151,172. lels the Husband diſagrees; and his Conſent ſhall be implied 
Prec. Chan. till the Contrary appear. And the Law is the ſame though 
14. — *55- he knew not when ſhe made the Will, which when made, tis 
$1. in this Caſe as in others, Ambulatozy 'till the Death of the 
—_— 67. Mike, and his Diſſent thereunto; but ik after her Death he 
1 tl, 2718. doth conſent, he can never afterwards diſſent, fo2 then he 
Caf. temp. Q might do it backwards and fo2zwards in infinitum. 
* 2. Ik the pusband would not have ſuch Will to ſtand, he 
245, 468.” ourht preſently after the Death of the Mike to ſhew 'bis 
2 Yer. 329, Diſſent. 
33+ 535 3- Ik the Husband conſent that his Wife hall make a 
2 Wms. 82. Mill, and accozdingly ſhe doth make (ſuch a Mill, and dieth, 
I — 126. and if after her Death he comes to the Executoz named in 
243,316, the lll, and ſeems to appꝛove her Choice, by ſaying, He 
341, 364, is glad that ſhe had appointed ſo worthy. a Perſon, and ſeemed 
29 3, to be (atisfied in the main with the Kill, and recommended 
1111, 1118, a Coffin-maker to the Executoz, and a Goldſmith fo2 ma- 
king the Rings, and a Herald-Painter foz making the 
Eſcutcheons; this is a good Aﬀent, and makes it a good 
Will, though the wusband when he ſees and reads the lll 
(being thereat ditplealed) oppoſes the Pꝛobate in the — 
ritu 
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ritual Court by entring Caveats, and the like; and ſuch 
Diſagreement after the founer Aﬀent will not hurt the Mill, 
becauſe ſuch Afent is good in Law, though he know not the 
particular Bequeſts in the Mill. | | 

4. When there is an expzeſs Agreement oꝛ Conſent that a 
Woman may make a Will, a little P2oof will be ſufficient to 
make out the Continuance of that Conſent after her Death; 
and it will be needful on the other Side to pꝛobe a Diſagree- 
ment made in a ſolemn Manner, and thoſe Things which 
p2ove a Difſatisfatton on the Þusband's Part map not pꝛove 
a Dilagreement, becauſe the one is to be moze ſo2zmal than 
the other; foz if the Pusband ſhould ſay, that he hoped to ſet 
aſide the Mill, oz by a Suit 1 to bzing the Exe- 
cuto2 to Terms, this is not a Oillent, 


Sir Robert Howard werſus The Queen's Truſtees 
and the Attorney General. In the Dutch. 


Pon a Bill exhibited in the Dutchy Court; the Queſtion Jones 126. 
was, Whether the Stewardſhip of a Manoz was grant- 
able in Reverſtion oz not: 

The Attozney General and the Queen's Counſel, But ler 
and Hanmore, held that it was not: But Setjeant Pemberton 
and Mz. Thursby would have argued to the contrary; foz the 
faid it might be granted in Fee, oz fo2 any leſs Eſtate, and 
ſo in Reverſion, fo2 ft may be executed by Deputy. 

But this Queſtion ariſing upon a Plea and Demurrer, the 
Debate thereof was reſpited till the Þearing the Cauſe, which 
was the uſual P2aﬀice in Chancery, as North, Chief Juftice, 
who aſſiſted the Chancello2 of the Dutchy, infozmed the Court, 

And he ſaid, that in all Courts of Equity the uſual Courſe Abr. Eg. 167. 
was, When a Bll is exhibited to have Boney decreed due Ju. 3 
on a Bond, upon a Suggeſtion that the Bond is loſt, there Git. eq. 
muſt be Dath made of it, fo2 otherwiſe the Cauſe is pzoperly per. ys 
triable at the Common Law; and ſuch Courſe is to be obſerved ;;; 
in all the like Caſes, where the Plaintiff by Surmiſe of the 2 Mod. Car. 
Loſs of a Deed dzaws the Defendant into Equity; but if the 3, „. 
Caſe be pzoper in its own Nature fo; a Court of Conſcience, : ver. 50, 
and in Caſe where the Deed is not loſt, the Remedy deſired in 180. 247, 
Chancery could not be obtained upon a Trial at Law; there,? v.. * 
though ft be alledged that the Deed is loſt, Dath need not be 50, gs, 380, 
made of it: As if there be a Deed in which there is a Cove- 567 476. 


1 Wms. 731. 


nant fo2 farther Aſſurance, and the Party comes in Equity, Wan. 541. 

and pzays the Thing to be done in Specie, there is no need 

of an Oath of the Loſs of ſuch Deed, becauſe if it is not 
Vor. IL | Yy loft 
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loft the Party could not at Law have the Thing fo2 which he 
p2ayed Relfef, fo2 he could only recover Damages. 

Note alſo, That he ſaid in the Caſe of one Oldfield, That 
it was the conſtant Pꝛaſtice where a Bill is exhibited in 
Equity to fozecloſe the Night of Redemption, if the Moꝛt⸗ 

- gago? be fozecloſed he pays no Coſts; and though it was 
urged fo2 him that he ſhould pay no Coſts in this Caſe, be- 
cauſe the Hoztgagee was dead, and the Þeir within Age, and 
the Money could not ſafely be pald without a Decree; yet it 
being neceſſary fo2 him to come into Equity, he muſt pay foz 

that Neceſſity. | 

Note alſo the Difference between ꝙ Hoꝛztgage in Fee, and 
fo2 Years; fo2 if 'tis in Fee, the Moztgagoz cannot have a 
Reconveyance upon Payment of the Money, till the Heir 
comes of Age. 

It was agreed in this Caſe by the Coutt, That if there be 
Tenant fo2 Life, Remainder in Fee, and they join in a Deed 
purpozting an abſolute Sale, if it be p2oved to be but a 
Moꝛtgage he (all have his Eſtate fo2 Life again, paying pro 
Rata, and accozding to his Eſtate; and ſo it ſhall be in the 
Caſe between Tenant in Dower and the Þeir. 


| Lloyd verſus Langford. 
Leſlee fr IN a Special Uerdi#, the Caſe was, viz. A. being Tenant 


= — in Fee of Lands, demiſed the ſame to B. fo: Seven Pears, 
of his Term B. teDemiſes the ſame Lands to A. fo2 the ſaid Term of Seven 
ler upen de Pears, reſerving 201. Rent per Annum. A. dies, his Wife 
Contract, and Enters aS Guardian to the Þeir of A: her Son, and receives 
—_— not. the Pꝛoſits. E. bzings Debt againſt her as Executrix de ſon 
272, ** Tort, in the Debet and Detinet; and whether this Action 


Caf. temp. would lie oꝛ not, was the Queſtion. 


. Mac. 162, 


2 4+ Serjeant Baldwyn, who argue? fo2 the Plaintiff, held, that 
= 3. 7+ 23. it did lie, fo2 though the Rent in this Caſe reſerved did not 
— _— attend the Reverſion, becauſe the Lefſee had aſſigned over all 
2 Vern. 421, his Term, yet an Acton of Debt will lie fo2 that Rent upon 
422- ;, the Contrack. Cro. Jac. 487. Witton verſus Bye, 45 Ed. 3. 8. 20 
"221, > E. 4. 13. Covenant will lie upon the ods Y ielding and Paying. 
Ik then here is a good Rent reſerved, the Mike who re- 
ccives the Pꝛoſits, becomes Executrix de ſon Tort, and ſo is 

liable to the Payment. | 
It hath been held there cannot be an Exkrutoz de ſon Tort 
of a Term, but the Modern Opinions are otherwiſe; and 
it was held in the Caſe of Porter and Sweetman, Trin. 1653: 

. 
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in B. R. And that an Acton of Debt will tie againſt him. ; 4 
Indeed ſuch an Executoꝛ cannot be of a Term in futuro, and k 
that is the Reſolution in Kenrick and Burgeſs's Caſe} Moor 1 
Rep. Where in. Ejetment upon Not Guilty pleaded, it ap⸗ | b 
peared that one Okeham had a Leaſe fo2 Years of the Lands Y 
in Queſtion, who died Inteſtate, which Leaſe his Uife aC: 4 
ſigned by Parol to Burgeſs; and then ſhe takes out Letters of = 
Adminiſtration, and afligns it again to Kenrick, who by the 1 
Opinion of the Court had the beſt Title. trig | 

But if one enter as Erecuto2 de fon Tort; and ſell Goods, [ 
the Sale is good; which was not ſo in this Caſe, becauſe- y 
there was a Term in Reverſion, whereof no Entry could be 1 
made, fo2 which Reaſon there could be no Exeruto2 de ſon ö 
Tort to that, and therefoze the Sale to Burgeſs befoze the Ad⸗ 1 
miniſtration was held void. e 3 

And that there may be an Erecuto2 de ſon Tort of @ Term, O. Cp W. 
there was a late Caſe adjudged in Trin. 22 Car: 2. between 3 7" 
Stevens and Car, which was, Leſſee fo; Pears rendzing Rent = 
dies Inteſtate, his Mike takes out Letters of Adminiftratton, "| 
and afterwards marries a ſecond Þusband, the Wife dies, q 
and the husband continues in Poſſeſſion and receives the 
Pꝛofits: Jt was agreed, that fo2 the P2ofits received he was 4 
anſwerable as Executo2 de ſon Torr, and the Book of 10 H. 11. 1 
was cited as an Authozity to pꝛove it. 
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Pemberton, Serjeant, fo2 the Defendant, wauld not un Ex pure | 
dertake to anſwer theſe Points which are argued on the 1 
other Side, but admitted them to be plain againſt him, , 
fo2 he did not doubt but that Oebt would lie upon the 4 
Contrack, where the whoſe Term was aſſigned, and that 1 
there may be an Erecuto2 de fon Tort of a Term; but he 
ſaid, that which was the paincipal Point in the Caſe was 
not ſtirred: The Queſtion was, Whether an Aﬀion of 
Debt will lie againſt the Defendant as Executo2 de ſon 
Tort, where there is no Term at all; köz tis plain there 
was none in Being in this Caſe, becauſe when the Leſſee 
redemiſey his whole Term to the Lefſoz, that was a Sur⸗ 
render in Law, and as — as (f it had been aftually ſur- 
tendzed; and therefoze this was quite different from the 
Caſe, where Leſſee fo2 Pears makes an Aſſignment of his 
whole Term to a Stranger, Debt will lie upon the Con- 
tract there, becauſe an Intereſt paſſes to him in Reverſion, 
and as to this Purpoſe a Term is in efle by the Contra# of 
the Parties, and ſo it would here againſt the firſt Leſſoz, 
who was Lefſee upon the Nedemiſe; but now becauſe of 
the Surrender, the Heir is intituled to enter, and the = 
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ther, who is the Defendant, enters in his Right as Guar. 
dian, which ſhe may lawfully do. 

It therefoze Debt only lies upon the Contract of the Te. 
tatoz, as in truth it doth where the whole Term is gone, the 
Plaintiff cannot charge any one as Executoz de ſon Tort in 
the Debet and Detinet, 1 


And the whole Term is gone here by the Redemiſe, which 
is an abſolute Surrender, and not upon Condition, fo2 in 
ſuch Caſe the Surrenderoꝛ might have entred foz Mon-perfoy- 
mance, and ſo it might have been revived : And of this Opi⸗ 
nion was the whole Court in both Points, and would not 
hear any katther Argument in the Cale; the Plaintiff having 
no Remedy at Law, the Court told him that he might ſeek fo? 
Relief in Chancery, if he thought fit. 


Harman's Caſe. 


Caf. temp. W. IN Covenant the Beach afligned was, That the Defen- 
36. 1 dant did not repair: be pleads generally quod reparavit, 
Caf. temp. & de hos ponit ſe ſuper Patriam ; this was held good after a 


Mac. 228, 1 
303, &c. 329. Cerdit. 
2 Barnes 284. 

Ld. Raym. 


168, 170, Quadring werſus Downs & al. 


284, 1416. 
"—_— * a Writ of Right of Mard, the Caſe was, viz. Sir 


where there is & William Quadring being ſeiſed of Lands in Fee, by Deed 

no Deſcent. and Fine, ſettles them upon his Son William and his TUife 
fo2 their Lives, the Remainder to the ſecond Son fn Call. 
with divers Remainders over. The Gzandkather dies, the 
Father and Mother dies, the eldeſt Son dies without Jſſue, 
and ſo the Land came to the ſecond Son. 


The Plaintiff intitles himſelf as Guardian in So⸗ 
tage to the Mardchip both of the Perſon and Lands of 
the Infant, whom the Defendant detained, and Serjeant 
Newdigate fo; him demurred, becauſe where there is no 
Deſcent there can be no Wardſhip, koz the ſecond Son is 
in by Purchaſe and not by Deſcent, fo2 here is no Men⸗ 
tion of the Reverſion in Fee, and therefoze it may be in- 
tended that it was conveyed away; and beſives, f it 
ſhould be intended to continue to Sir William Quadring the 
G2andfather after this Settlement, yet it cannot be thought 


it, 
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to deſcend to the Card, becauſe tis not ſaid who was Heir; 
fo2 though it be ſaid, that the Father of the Ward was Son 
to Sir William, pet tis not ſald Son and peir, and of that 
Opinion was the whole Court in both Points; fo2 there muſt 
be a Deſcent, oz elſe there can be no Caardſhip; and it doth 
not appear that any Deſcent was here, becauſe 'tis not ſafd 
that the Reverſion did deſcend, noz who was Heir to Sit 
William; which the Plaintiff perceiving, p2zayed Leave to 
amend, and it was granted. | xo EN 

Jn this Caſe it was ſaid at the Bar, that one might be a 
CUard in Socage, though he be in by Purchaſe, fo2 the Guar- 
dian is to have no P2ofit, but is only a Curatoz, to do all fo2 
the Benefit of the Mard; and ſo there need be no Deſcent, as 
is neceſſary in the Caſe of a Card in Chivalry; fo2 that being 
in reſpet of the Tenure, the Guardian is to have P2ofit. 


The Low Chief Juſtice North ſaid, De knew where there » as. x, 
was ſome Doubt of the Sufficiency of the Guardian in Socage, 260. 
that the Court of Chancery made him give good Security. Nen . 


, | : | . 172, &c. 
1 Mod. Caf, in L. & Eq. 214, 215. Preced. Chan. 547, 106. 2 Mod. Caf. in L. & Eq. — 135. 
Ld. Raym. 13, 1334. 1 Was. 703. 2 Wms. 112, 561, 3 Wms. 116, 118, 154. 1 Vern. 442. 


2 Vern. 249, 471, 606, Cal. temp. Talb. 58, &c. Stra. 168, 982, 1076. 
Harding verſus Ferne. 


Nan Action of Aſſault, Battery and Impriſonment, till the aut v. 
Plaintiff had paid 111. 10s. The Defendant pleads and 1 Iod Cat. 
juſtifies by Reaſon of an Execution, and a Tarrant there- in L. « Eq. 
upon foz 11 1. and doth not mention the 108. And upon De. % 
murrer fo2 this Cauſe, Judgment was given fo2 the Plaintiff ** * 
upon the firſt Dpening, becauſe it appeared the Defendant 
took mo2e than was warranted by the Execution. 


Ellis verſus Yarborough Sheriff of Yorkſhire. 
I Den Aion of Eleape, the Plaintiff ſets foxth, That the Cub Kev une 


Defendant arreſted a Man upon a Latitat dire#ed to him Sberif though | 


at the Sult of the Plaintiff, and afterwards ſuffered him to deutet. 


go at large. | but — 


The Defendant pleads the Statute of 23 H. 6. cap. 10. that amerced if the 


he took good and ſufficient Ball within the County accoꝛding Peers 


do 
to the Statute. Mod. Rep. 


The Plaintiff replies, That he let him go at large, abſq; 227, 239- 
hoc that he took good and ſufficient Ball within the County. Sund. 5. 
To this the Defendant demurred. 1. + Id. Raym. 

Vol. II. 2 2 This = 4a 
Comyns 264, 132. Barnes 80. ; i agai i i 
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This Caſe was argued this Term by Serjeant Skipwith 
and Baldwyn fo2 the Defendant, and by Serjeant Barrel and 
George Strode fo; the Plaintiff; and in their Arguments foz 
_ the Defendant it was ſaid, That the Plaintiff in this Caſe 
Sid. 23. Cannot maſntain an Acklon of Eſcape, foz where the Sheriff 
2 Sand. 60. takes Bail, no Elcape will lie againſt him. 
Cro. El. 624 1. Becauſe he is compellable by the Statute to let the De- 
fendant to Bail. 5 
2. Tf he have not the Defendant ready at the Return of 
the Writ, he map be amerced, which is the pꝛoper Remedy. 
3. This Pꝛecept of letting the Defendant to Ball, being 
by Act af Parliament, is intended by the Direction of the 
Plain tf himſelf, becauſe all People are Parties to the ma- 
king ot an Ai of Parliament. . 
a“ Many Attons have been bzonght agatnſt Sheriffs, upon 
Suggeſtions that no Ball have been taken, and fo2 which an 
Acklon on the Caſe will lie; but where there is Ball taken, 
the Sheriff hath done his Duty which he is commanded to dg 
by the Statute; and if the Defendant doth not appear, the 
Sheriff is to be amerced, and he is the pzoper Judge of the 
Ball; the Plaintiff is no ways concerned therein whether 
good 02 bad. 
At the Common Law, the Defendant was to continue in 
Pꝛiſon till he had ſatisfied the Plaintiff, to whom no Benefit 
was intended by this Statute, but rather an Eaſe to the De- 
fendant, that he ſhould be from thence diſcharged,” giving 
good Ball; and the Reaſon why the Statute mentions ſuch 
Ball, is in Favour of the Sheriff. alſo, to ſecure. him from 
Cro. El. 672. Amertciaments; the Bail being then fo2 his Indemnity, he is 
the ſole Judge both of their Perſons, Number, and _; 
fo2 the Statute requires two Sureties, and that they ſhall be 
Men within the County, pet if there is but one, and he not 
of the County, and if the Bond taken by the Sheriff fo2 the 
Appearance of the Defendant be but 40 J. and the Debt due 
2 Cro. 286. tg the Plaintiff be 400 l. tis well enough, becauſe the Statute 
doth not reſtrain him to any Sum. oz Sureties, fo he may 
take what Sum he pleaſes to fozce the Defendant to ap- 
pear. - | * 
And when this Security is taken, the Sheriff is neither 
compellable to aſſign it to the Plaintiff, oz he to take it. 
*Tis true, he doth uſually aſſign it, but that is to diſcharge 
himſelf of the Amerciaments, which is the May that the 
emer: ſhould purſue where he doth imagine the Ball to be 
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Tf therefoze this Statute was made fo2 the Benefit ard 
Eaſe of the Defendant, the Security therein dire#ed is fo2 
the Indemnity of the Sheriff, and therefo2e if no Aﬀfon will 
lie againſt him fo2 taking of inſufficient Ball, tis as reaſon- bo 
able that no Ackton ſhould lie againſt him Wen he hath taken 'Y 
Bail, which he fs compelled to vo, and fo the Traverſe in. | b 
this Caſe is immatertal, and Judgment ought to be given fo2 


On the other Side it was argued, That an Acton of E parte 1 
Eſcape would lie againſt the Sheriff, if he did not take good W 
Bail, which Batter map be traverſed; and though here if 
the Defendant had rejoined, the Jfſue had been, whether ſuf- 
ficient Bail within the County oz not, yet that Part of the 
Iſſue had not been material, foz the only Matter had reſted 14d. Raym. 
upon the Sufficiency 02 Jnſufficiency of the Ball in general. '5**: 
Like a Caſe adjudged in Mich. 14 Car. 2. in B. R. where a | 
Moman had Power given her by her Þusband to make a | 1 
Mill in the Pꝛeſence of two crepible Witneſſes : Jt was 1 
pleaded that ſhe made a Will in the Pꝛeſence of A. and B. 
credible Witneſſes, and Iſſue was thereupon joined, and it au. i 
was found to be made in the Pꝛeſence of C. and E. who were | 4 
credible Mitnelſes, and this was held to be good, becauſe the 4 
Subſtance was found, viz. Chat it was made in the Pꝛe = 
ſence of two credible Witneſſes; | | 

The Dekendant therefoze here ought to have taken good | 1 
and ſufficient Bail to bzing himſelf within the Statute, and | 1 
that is traverſable, and the Pleadings are well enough; fo2 q 
— there be good Bail, tis not material in what County they 

ve. Wh 
+ Upon the Firff Argument of this Caſe, the Lozd Chief Tu⸗ 
ſtice inclined that an Action of Eſcape did lie at the Common 1 
Law againſt the Sheriff, fo2 it was clear that he was to 
keep the Party arrefted in Pziſon till the Debt was ſatisfied, 


and that if he had gone at large, it had been an Eſcape; the 
Sheriff then had no Ercule but by this Statute, and to en⸗ 4 
title himſelf to any Benefit thereby, he muſt purſue the very 4 
Dire#fons therein p2eſcribed, and- therefoze ought to take i 
good and ſufficient Bail; fo2 otherwiſe the Statute would be | 
eluded, ik it be left in his Power to take what Ball he pleaſes, | 4 
and he was of Opinion, that the Plaintiff had an Intereſt in. 4 


the Security, and therekoze the Sheriff was liable, if it was 1 


not good when firſt taken, but not if by any Accident after- 


wards the Bail miſcarty 82 become inſolvent. [i 
And Juftice Wyndham was of the lame Opinion, That f 
the Sheri was lable; he differed only as to the . i 
0 7 
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of the Action, which he held should be a ſpecial Action on the 
Caſe, ſetting fo2th the whole Matter, and alledging that the 
Defendant did not take ſufficient Bail. 


Juſtice Akyns hid, The Caſe depends upon the Conftruc: 
. tion of that Statnte, which is very obſcure, and the Opi- 
nions various which have been upon it: 'Tis plain, the She. 
riff is compellable to take Bail, and that an Action lies again 
him if he refuſes ſuch as are ſufficient when tendzed; but the 
Nueſtion was now, Whether it will lie againſt him fo? taking 
thoſe who are Jnſuffictent; and as to that he ſaid, that many 
Authozities were in our Books, That the taking of Bail is 
left to the Sheriff's Difcretion, and he is thereby to pꝛovide 
fo2 his own Indemnity; koz he muſt return a Cepi Corpus 
upon the Writ, he cannot return that he let him to Ball ac- 
dab ut -- the Statute, and therekoze — that the Aﬀtion 

d not lie. 


Scroggs, Juſtice, contra. He ſaid, That this Statute de: 
ſigned the Benefit of the Creditoz. that he might either get 
the Sheriff amerced, oz have an Action; in both which Caſes 

he might indemnify himſelf by the Security he had taken. 
"Tis true, he may let the Party to Bail, but tis ſub modo, 
it muſt. be upon good Bail; and if the Sheriff be Judge of 
the Security, tis an Argument that he is liable; fo2 if he 
was not in Danger, he need not take Security. 

But afterwards upon the Second Argument, the Chief Ju- 
ſtice and the whole Court were of Opinion, that Judgment 
ould be given fo2 Defendant, 


North, Chief Juſtice. The Common Law was very rigo- 
rous as to the Execution of P2oceſs ; the Capias was, ita 
quod habeas the Body at the Day of the Return, and {f the 
Sheriff had arreſted one, it had been an Eſcape to let him go. 
Bekoze the making of this Statute, the Sheriff uſually took 
Sureties fo2 the Appearance of the Pziſoner, and by this 
Means uſed great Ertoztion, and took great Sums of Po- 
ney; to pꝛevent which Vilchiefs this Statute was made, and 
ſo deſigned. - 

1. Foz the Eaſe of the Pyziſoner, the Sheriff being now 
— "Ph to take Seturity, which he was not obliged to do 

ekoze. 

2. To p2event Extoztion, and therefoze diretts that a Bond 
ſhall be taken in ſuch Wenner, and * ſuch Conditions, as 
is therein mentfoned. | 

3 | 
| But 


* 
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— 
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Condition us befoze, ko: he is to matze the lame Return of 
Cepi Corpus: *Tis true, he may now let him go upon 11 


but as to the Creditoz, he is to have him in Court to ax 
ſwer his Suit as befoze, and ſhall be gmerced ik he doth n 
appear at the Return” of the Writ * So that tho this Sta- 
tute be an Eaſe to the Defendant, pet tis a Burthen'to the 
Sheriff, who runs a greater Pazard fince the making of this 
Ack than befoze, becauſe then he might keep him in P2ffon 
till the Debt was ſatisfied; but now he is obliged to let him 
at large upon Bail, from whom he is directed to take a Bond, 
which he may keep fn his own Hands to indempniky himſelf : 
The Court can only amerce him, it the Defendant. do not 
appear at the Return ok the Pꝛoceſs, and tis not material 


to the Party, whether the Sheriff taßze one oz moze Secu⸗-⸗ 


rity, that being in his Diſcretion; ſome he muſt tate, fo2 
otherwiſe it is direckly in Oppoſition to the Statute: Neither 
is it material to the Party, whether they are ſuch as are 
ſufficient z fo2 if they are not, and the Defendant: is there- 
upon diſcharged, this will not amount to an Eſcape; becauſe 
nothing is done but what is purſuant to the Statute, and 
therekoze he is no other wiſe chargeable than by Amerctaments. 

The Statute was made and intended fo2 the Benefit ok 
the Debtoz, not of the Creditoz, and there might be ſome 
Colour fo2 the Aﬀfon if the Sheriff might Return that he let 
him to Ball, fo2 then it might have been neceſſary to have 
alledged the Sufficiency of them, which might have been 
traverſed, but now he muſt purſue the Subſfance of the Sta- 
tute ſo far as to take Bail; he is the p2oper Judge of the 
Dufficiency, and when the Ball is taken he muſt return a 
Cepi Corpus, ſo that he is only to be amerced till he bzing in 
the Body, but an Eſcape will not lie againſt him. 


Long's Caſe. 


So 
N 


NE Long was arreſted in the Palace-Yard, not far di- Privilege of 
ſtant from the Hall-Gate, the Court being then ſit⸗ af "ron? 
ting; and being an Attozney of this Court, he, together W. z. 105, 
with the Officer, was bzought into Court, and the Offi- "55. +56 
cer was committed to the Fleet, that de might learn to 174. Na. 
know his Diffance ; and becauſe the Plaintifk was an At- 533, 399. 
tomey of the Court of King Bench, who infozmed this 3.7% . 
Court, that his Cauſe of Action was faz 200). therefoze the :;6;, 98. 
Court ozdered that another of the Sheriff's Bailiffs ſhould = — 
Vor. II. A take , 136. 
75. 338, $39 344+ 352. 2 Barnes 33, Kc. Stra. 567, 1094, 1065, 837, 1141, 864, 1049, 1143, 
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1 


tale Charge of the Paiſoner, and that M2. Robinſon the 
Chief Pzotho How go along with him to the Court 
of King's Bench, was done, and that Court bein 
deu bots the Caſe — the Defendant 
filing of Common Ball. 

_ The Writ upon which this Long mas arr was an 

Attachment of Pytvilege, which the Court ſuppoſed to be 

made on Purpoſe to-ouft him of bis Puvllege; fo2 there 
was another Writ againſt him at the Sheriff's Dflice, at the 


J in⸗ 
t upon 


Sult of another Perſon. : 
| The Counteſs of Northumberland Caſe. 
22 A Djudged, that where a Peer is Party, either Plaintitf 


8 02 Defendant, two o moze Rnights muſt be returned 

Feer is cn. Of the Juty; and it was fad that iy Cumberland there was 

cerned, hut one Freeholder who was a Knight, beſides Sir Richard 

1 Mod. 226. Stote, & Serjeant at Law; and the Court were of Opinion, 

x Yem. 246. that rather than there ſhould be a Failure of Juſtice, a Ser: 

ron +5: jeant at Law ought to be returned a Juryman; foz his Py 
 vilege would not extend to a Cale of Neceſity. 


Bell verſus Knight. In Banco Regrs. 


Smiths Forge N an Action of Trover; Upon Not gutity pleaded, the 
Ale u de 1 Jury fotid a Special Uerdi#, in which the Point was 
__ Fire- Upon the Conſtruction of the Statute of 14 Car. 2. e. 10. fo} 
the cſtabliſhing of an Additional Revenue upon the King, 
his Þeirs and d Succeſſons, koz the better Suppozt of his and 
their Crown and Dignity, by which it is enaXed, That for 
every Firc-hearth and Stove in every Houſe, the Yearly Sum of 
28. ſhall be paid to the King, other than ſuch as in the ſaid Act 
are exempted: Then comes a P2oviſo, which ſaith, That this 
AR ſhall not extend to charge any Blowing-houſe, Stamp, Fur- 
nace or Kiln, &c. And the Queſtion was now, Whether a 
Smith' s Fozge ſhall be charged with this Duty? 

Winnington, Soltcitoz General, conceived that all Fire- 
ÞHearths are liable within the Body of the AX, and there is 
nothing to exempt them but what is in the Exception; and 
that a Smith's Fozge cannot be called a Blowing-houſe with- 
in the Intent of the AF, notwithſtanding the Jury have 
found that Smiths uſe Bellows to blow their Fozges: Foz 
by Blowing-houſes ſuch Houſes are meant ag are in Staflord- 
ſhire and Suffolk fo2 the making of Jron, theſe were the 
Blowing-houles intended by the Parliament to be excepted, 
and no other; faz if Smiths Fo2ges had been meant thereby, 
thoſe would have been inſerted in the Pzoviſo as well as the 
other Things therein mentioned. mods 
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— 


Caf. temp. 


(lows are to be taken in a Common Understanding; fo2 —— 


would ſend him to a Smith's Forge, 


By the Opinion of the whole Court, it was adjudged ca. 
upon the firſt Argument, That Smiths Fozges are lſable to 
this Duty; and ſp the Solicito2 ſald it had been — ad- 
judged in this Court by the Opinſon of Twiſden, Wyld and 
Rainsford, and that my Lozd Chief Juſtice Hale was of the 
ſame Opinion; but Twiſden ſafſd, That neither the Chief 
Juſtice 02 Himſelf gave any Judgment upon the Berits, but 
upon a Point in PFleading. - * 


Stroud verſus The Biſhop of Bath and Wells and 
Sir George Horner. Communt Banco. 


N a Quare Impedit, the Plaintiff alledges, That Sir Traverſe hall 
George Horner was ſeiſed in Fee of the Panoz of Dowling, Tens. 
to which the Advowſon was appendant, and that being fo &. 

ſeiſed he pzeſented one Harding, and then granted the bert Mol. Rep. 


T 


1011. 


— {oy 
Clerk, 
and ſa traverſeth the Inducement which the Plaintiff had 


made to his Traverſe; and to this the Plaſnriff demurred. 


- And Serjeant George Strode took Thyee Exceptions to x« puns 
this Rejoinder. | Quer. 


1. That when the Defendant pleads a Matter in Bar, 
and the Plaintiff hath taken a Traverſe upon that, the 
Defendant ſhould then take Tſue upon that Traverſe, 2 

1 . | i 
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53 ſo have maintained his Bar, from which he had depar ted 
„ here by traverſing another Matter. 

In a Quare Impedit the Plaintiff declares, that Sir Tho- 

mas Chicheley granted an Advowſon to one Eaſt, and another 

= in Fee, to the Uſe of the Wife of the Platntiff fo2 her Joſn- 
i ture, and that ſhe ought to p2eſent. 

1 The Defendant pleads, that he is Parſon imparſonee ex 

1 præſentatione Regis, fo2 that Sir Thomas Chicheley died ſeiſed 
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| 4 as afozeſaid of the Manoz and Advowſon held in Capite by 
4 Knights Service, which deſcended to his Son an Inkant, 
ba and by {©ftice found ok the Tenure and Deſcent the King 


was ſeiſed, and pꝛelented him, abſque hoc that Sir Thomas 
granted to Eaſt. 

The Plaintiff replies, Non habetur tale Recordum de inqui- | 
ſitione; and upon Demurrer it was held, that this Traverſe 

Hob. 104 of the Jnqaiſition was not good, fo2 there ſhall not be a 

3 Ja. 282. Traverſe upon a Traverſe, but where the "Traverſe in the 

Vaugh. 62. Bar is material to the Title of the Plaintiff; and in ſuch 

| Caſe he is bound up to it. Cro. Car. 104, 105. 

Antea 145. 2. In his Traverſe he hath made the Time Parcel of the 

L Ren, Iſſue, viz. abſque hoc that tali die & anno præſentavit, whereas 

3:28), It ſhould have been modo & forma only, and ſo is the Caſe of 

336, 480. Lane aud Alexander, where the Defendant intituled himſelf 

2 Cro. 202. hy Copy of Court Roll. 44 Eliz. The Plaintiff replies, 
that a Copy was granted to Him x Junii, 43 Eliz. The De- 
fendant maintained his Bar, and traverſeth the G2zant 1 — 
nit modo & forma; and upon a Demurrer it was (ald, that 
the Rejoinder was not good, becauſe the Day and Year of 
granting of the Copy was not material, if it was granted 
befoze the Defendant had his Copy; and ſo the Traverſe 
ought to have been, abſque hoc tbat the Queen granted modo 
& forma. | 

1 Sand. 14 But it was adjudged, That the Day ought not to be 

2 Saund. 295- made Parcel of the Iſſue, and the Traverſing of it when it 

oz. bought not ſo to be, makes it Subſtance and not Fozm, ſo as 
to be alded by the Statute of 27 Eliz. 

3. As the Oefendant hath joined, they can never come to 
an Iſſue; fo2 he concludes his Traverſe, Et hoc paratus eſt 
verificare, unde petit Judicium; whereas he ſhould have con- 
cluded to the Country. ; 
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Ex parte Barton, Serjeant: Admitting the Pleadings are not good, 
Def”. pet if the Plaintiff's Count is ſo likewiſe, he cannot have 
Judgment; and that it was ſo, he ſaid, appears in that 

the Plaintiff had not ſet fozth a ſufficient Title; fo2 he 

hath alledged that Sir George Horner was ſeiſed in Fee, and 
preſented the Plaintiff; who was inſtituted and —_— 
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but doth not ſay that the Preſentation was tempore Pacis, Old Nat. Br. 
and therefoze it ſhall be pzeſumed moſt ſtrongly againſt him- in. 24. 
ſelf to be tempore Belli, and a Preſentation muſt be laid tem- | 
pore Pacis, and ſo is the Writ of Aſſize of Darrein Preſent- 

ment. F. N. B. 31. | g Ip 


The Court held that the Pleadings were not good, and 14. Raym. 
that the Count was good; fo2 tis true, if a Man count 237. 1006, 
that he and his Anceſtozs were ſeiſed in Fee of an Advowſon, 1011. | 
but declares of no P2eſentation made by him o2 them; oz if 
he declare of a Pyeſentation without an Eſtate, in both 
Caſes it is naught, and good Cauſe of Demurrer; but here 
the Count is both of an Eſtate and a Pzeſentation. And 
this Difference was taken, if a Man gets a Fee by Pꝛeſen⸗ Vaugh. 57. 
tation, which is his Title, he muſt alledge it to be tempore t. 
Pacis; but if it be in Purſuance of a Right, as if an Advow- 
fon be appendant to a Yanoz2, and he who hath Right to the 
Mano? pꝛeſents, ſuch Pꝛeſentation is good in Time of Mar; 
and ſo Judgment was given fo2 the Plaintiff, | 


Stevens verſus Auſtin. 


Djudged, That if a Ban hath Common fo2 a certain cat temp. 

Number of Cattle belonging to a Pard⸗Land, he need “. 3. *5- 
not ſay Levant upon the Yard-Land; ſed aliter, if it were 14 nam. 
fo2 a Common ſans Number. | 726, 


The Maſter, Warden and Company of Ironmongers, 
verſus Naylor and others, Detendants. Jn B. R 


1. Treſpaſs, the Jury found a ſpecial Uerdi#; they find jones 85. 
ſeveral Ans of Parliament, viz. 14 Car. 2. c. 10. 15 Car. * Vent. 311. 
2. cap. 13. and another Ac fo? the better Direckion of the 
colleting of the Duty ariſing by Þearth-money by Officers 
to be appointed by the King; and this was the At of 16 Car. 
2. cap. 3. which pꝛovides, That if the Party refuſes to pay the 
Duty by the Space of an Hour, that then the Officers with the 
Conſtable may diſtrain. | 

They find that the Company was ſefſed in Fee of five 
Deſſuages, in which were 35 Fire-hearths in the Month of 
April 1673. and that the Company did never finiſh thefe Mel⸗ 
ſuages, and that from the Time of the Bullding they ſtood 
— and unoccupied by any Tenant oz Tenants what- 

er. 
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Then they find that the Colledozs were lawfully autho- 
riſed, and that (ſuch a Day they demanded the Duty fo2 the 
Fire-hearths in each of the ſaid Meſſuages, which they alſo 
demanded of the Company, and which they refuſed to pay, 
and thereupon they took the Diſtreſs, and kept it till the 
— 2 paid the ſaid Duty, and ſo make a general Conclu⸗ 

jon, &c. 

The Queſtion was, Whether the Owner ok a new Þouſe 
uninhabited from the Time of the Kuilding thereof cught to 
pay this Duty during all that Time? 


Pz. Pollexfen and z. Simpſon argued, thet they ſhall not 
be chargeable with this Duty; their general Reaſon was, 
becauſe no Outy ſhould ariſe to the King without ſome Bene- 
fit to the Subject. 

And as to that it was ſaid, that in this Caſe both the Re- 
venue of the Crown and the Pꝛopertp of the Subject are 
concerned; from which, as from a Root, all theſe Impoli⸗ 
tions ariſe to ſuſtain the publick Charge. And therefoze, 

Tt hath been the Wap of Judges in the Interp2etations of 
Statutes, not only to conſider the Benefit of the Crown, 
but to regard what is convenient fo2 the Subject. 


There are Two Reaſons fo2 Jmpoſitions: 


1. Such as are Cuſtoms, viz. Tunnage and Potn:dage, 
and p2ivate Tolls, which come in lieu of other Things, and 
ſo are Quid pro quo. | 

2. Subſid!es oz Szants from the People, which naturally 
ariſe in ſome Pꝛopoztion from a Benefit to the Subject. | 

And under the laſt of theſe Reaſons falls the pzefent Duty 
given by the Ack of 14 Car. only to pꝛopoztion the Revenuc 
to the publick Charge of the Crown; and therefoze 'tis not 
to be thought that the Parliament ever intended a Duty to 
the King where the Subject had no Benefit, fo2 cx nihilo ni- 
hil fit; and how can it be thought that a Duty ſhould be paid 


. befoze the Subjet hath any Rent, which is the Mother of 


the Dutp; ko; if a Ban erpends 10001. in Building, which 
is all he is wozth, and the Þouſes ſhould happen not to be 
let, how can he then raiſe ſuch a Sum as muſt, be paid to 
the King? And 'tis an Objetfon of no Weight to ſap, if 
this Duty muſt not be paid till the Þouſes are let, then the 
Revenue of the King depends upon a Contingency, becauſe 
all Duties which come to the Crown do depend upon ſuch. 
The next Thing to be conſidered is the A it ſelf, and as 


to that, 
2 | 1. It 
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1. It muff be taken as an Ac which gives a new Duty 
to the Crown, and thereupon ſuch Conſtruſtion ought to 
be made, that the Subjet's Eſtate be not charged further 
than the Mozds will bear; and fo2 that Reaſon it is to 
be taken in an o2dinary Senſe, and not to be ſtrained, 
though it had been in the Caſe of an old Duty; and foz 


—— 


that, the Loꝛd Anderſon's Caſe is a good Authozity, viz. 7 Co. 21. 


Th: Statute of 33 H. 8. cap. 30. makes all Manors (which 
deſcend ro any Heir whoſe Anceſtor was indebted to the King by 
udgment, Recognifance, Obligation or other Specialty) charge- 
able for Payment of the Debt. Tenant in Tail is bound in 
a Reconnizance to S. who is attainted; then Tenant in 
Tail dies, and his Iſſue aliens bona fide, the Ring cannot 
ertend the Lands ſo ſold, becauſe the Ac ſhall not be con- 
#:4e0 to mean all Recognizances koz the King's Debts, 
though the Mozds are general enough; and though tis 
not ſaid which way the Debt ſhall come to the King, either 
by Foxfeiture, Attainder, &c. pet they ſhall be taken in an 
02dinary Senſe, viz. ſuch Debts as were due to the King 


oꝛiginally; fo2 which Reaſon it has been always held, where 


an At gives any Ching to the King, and lays a Charge 
upon the Subjeck, in ſuch Caſe it ought to have a moderate 
Conſtruffon. - 

And that this Duty is a Gift, cannot be denied, fo? tis 
calied ſo in the very Ac, therekoze ſuch ought the Conſtruc⸗ 
tion to be, and the rather becauſe it is moze fo2 the King's 
Þonour it ſhould be ſo; and both in this Caſe, as well as in 
Conſtru#fons of his Szants, the Law hath moze Regard foz 
his Þonour than fo2 his Pꝛofit. Ba 27 

2. This being ſo called, a Duty oz Tar by the very 

:192vs of the Act, doth in the natural Senſe impozt a P20- 
potion out of that in which the Subjet hath a Benefit; 
and it will be ſcarce found that there hath been a general 
Tar given to the King, where the Subjet has rather re- 
ceived a Loſs than any P2ofit out of the Thing taxed, becauſe 
it would be very hard to pay where a Pan cannot receive. 

In the Caſe of Tonnage and Poundage, Pꝛoviſion fs 


made that the Party ſhall have Allowance if the Goods be ' 


loſt by Piracy; which was mentioned, to ſhew how unlikely 
it was that the Parifament ſhould intend a Duty where the 
Subjet had a Loſs, | | 
Ever ſince the making the Statute of 43 Eliz. cap. 2. 
Houſes that lay void and untenanted have neither patd to 
Church oz Poo2, which alſo ſhews how the Uſage hath been 


in Caſes almoſt of the like Noture. 


The next Thing conſidered were the Clauſes in this Ack of 
14 Car. 2. cap. 10. 


1. The 
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x. The firſt Claule gives a Duty, viz. That every Chimney 
and Stove ſhall-pay 2s. 
2. The next Clauſe is to bzing this Duty into a Wap of 
Ir Charge, viz. That every Owner or Occupier ſhall give unto the 
1 Conſtable an Accompt of the Number of Hearths in Writing, and 
„ the Conſtables to tranſmit ſuch Accompts to the Seſſions, there 
6 to be enrolled by the Clerk of the Peace, and a Duplicate to be 
i ſent into the Exchequer. - 
* From which it is to be obſerved, that where Mention s 
made of bzinging this Duty into a Charge, both Owners 
and Occupiers are named, but the Owner is not named in any 
Place where the Payment of the Duty is mentioned, but 
the Occupier only; ſo that from the very Intent and Reaſon 
of the Ai he cannot be chargeable. ; 

The Accompt thus tranſmirted is to charge the Inheri⸗ 
tance, and therefo2e it concerns the K wner to look after the 
Charge; but fo2 empty Houles he cannot be charged, becauſe 
the Act takes no Notice of them in the Clauſe of Payment, 
but ore purpoſely omitted, that being lald on the Occupier, 
and this appears by the Pꝛoviſo which is ſtrongly penned fo? 
the Subject; viz. Provided that the Payments and Duties hereby 
charged, ſhall be charged only upon the Occupier for the Time 
being, &c. and not on the Landlord who lett and demiſed the 
ſame ; ſo that by the Body of the Act every Houſe is charged, 
which being general, might have given ſome Colour to charge 
the Owner, but by the P2oviſo the Payment is reſtrained to 
the —— and if there be no ſuch, there ſhall be no Pay⸗ 
men 

It was ſafd, that it cannot be inſiſted upon, that an Owner 
is an Dccupter, becauſe the legal Acceptance of the Mozd 
Occupation doth only intend an actual Poſſeſſion, and not a 
Poſſeſſion in Law; and ſuch is the Meaning of the Statute, 
by charging the Occupier fo2 the Time being. 

I therefoze the Pꝛoviſo extends to Caſes where Tenants 
run away and pay no Rent, (as it certainly doth) becauſe 
there is no Dccupter then in Being; what Difference can 
there be between that and this Caſe, where the Landlo2d in 
both hath no Rent? Foz if he ſhall not pay where he cannot 

teteive Rent, why ſhould he pay where he hath none to receive? 
And that this was the Meaning of the Parliament, may 
further appear by a Clauſe in the Act of 16 Car. 2. c. 3. made 
fo2 collecting this Duty by Officers appc-nted by the King, 
which doth not inlarge the fozmer Statutes, and by. which 
eis enated, That if any Occupier ſhall leave his Houſe before 
any of the half-yearly Feaſts, whereon this Duty is appointed to 
be paid, that the next Occupier ſhall be chargeable with the ſame 
for the ſaid Half Year. | 
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Cubich Clauſe had been altogether vain and of no Uſe, it 
empty Houſes had been chargeable with this Duty; fo2 to 
what Purpoſe was ſt to charge a ſucceeding Occupter, when 


the Boule ft ſelf, though untenanted, was chargeable befoze. 


Jn this Act alſo, which ſupplies the Defets of the kozmer, 
this Duty is made payable -unto the Officer upon Demand 
at the Þouſe where the ſame ſhall ariſe and grow due, and 
that in Caſe of Refuſal by the Space of an Þour, the Dfficer 
may diſtrain; which ſhews a Demand muſt be where there 
may — Refuſal, and no Refuſal can be where there is no 

cupier. 

There, is alſo another Clauſe which mentions both Dwner 
and Dekanter in this Ack, and which ſaith, That no Pro- 

ietor, Owner, or Occupier, ſhall be moleſted or charged, un- 
eſs within Two Years the Duty accrewed; ſo that where- 
ever a Charge is laid, oz an Caſe is given to the Subjeck, 
the Moꝛd Occupier, and ſometimes both Occupier and Owner, 
p2omiſcuouſly are uſed; but where a Payment is to be made, 
the Owner is never mentioned, and if ſo, nothing ſhall be 
intended within either of the Statutes to enlarge this Duty 
_ 3 Subject, beyond the Mods and plain Meaning 

ereok. ; . 

2. There is another Point in this Caſe, which concerns 
the King and all the People of England; that is, (Whether 
the Defendant here can be charged with the Diſtreſs (ſup- 
poſing this Duty is to be paid to the King) befoze any Ac- 
count of theſe earths is tranſmitted into the Exchequer, 
which firſt ought to be done; oz otherwiſe the Conſequence 
will be, that the Officer may demand and take as much 
as he will at his Pleaſure, and the King may be likewiſe 
pꝛejudiced in his Revenue; fo2 as the Colle#o2 may have 
from the Subje# moze than he ought, and moze than he 
of impowered to take by the Law, ſo he may pay the King 
e 8. . % : 

The Ack direcks, That an Account ſhall be taken by the 
Officers, and examined by the Conffables, then to be tranſ- 
mitted to the Seſſions, there to be inrolled, and from thence 
ſent into the Exchequer; now what Octaſion was there of all 
this Solemnfty, if that the King was intituled to a Diſtreſs 
upon a bare Refuſal 2 | een 

This being a Rent-Charge upon a Man's Inheritance, 
the King ſhall not be entituled to it but by Matter of Re- 
cozd; koz he cannot tale oz part with any Thing, neither 


can he have any Eſtate oz P2ofit rendered him out of 'an« 


other Man's Etkate, but by Matter of Reco 5 fo that it 
ſeems by the Ack, that this Accompt is neceſſary ta de 
Vox. IL | een dt tranſ- 
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tranſmitted into the Exchequer ; and that the King is not 
intituled to a Diftreſs fo; this Duty until that be actually 
done, which is not only Matter of Jnfozmation to the Crown, 
but in ſome Yeaſure intitles him to it, becauſe there is a Pe- 


nalty of five Pounds laid upon the Officer, who ſhall neglet 


to bing in ſuch Actompt, which ſhews that the Subject ought 
not to be charged befoze ; foz which Reaſons Judgment was 


p2ayed fo? the Platntiff, 


But on the other Side it was argued by Mz. Holt and 
the Attozney General, that empty Þouſes ſhould pap this 
Duty: Foz the Attozney General ſaid, that the Moꝛds in the 
Ack were lo expzeſs, that he was of Opinion that Yhe very 


- Reading of them would clear the Point in Queſtion. 


In their Arguments, Two Things were conſidered upon 
the Statute-of 14 Car. 2. = | 
1. Firft, the General Clauſe, which gives the Duty, in the 
| Body of the AF. 
2. The Dilcharge in the P2oviſo. 


And if this be in the Body of the Ad, and not excepted in 
the P2oviſo, then the Duty is to be paid; and as to that, it 
was ſaid that this Daty was given in general Mozds, by 
which it appears, that there was a Deſign and Intent to 
charge empty Þoules, for every Dwelling-houſe, Edifice or 
Houſe whatſoever, is to pay this Duty; and that if every 
Þoule, why not an empty Houſe ? 

'Tis true, a Dwelling-houſe is not a Þouſe wherein there 
hath not been an Inhabitant, but wherein ſome body doth 
atually live; and if a Man furniſhes a Houſe very well, if 
tis not inhabited, it is notwithſtanding an empty Þouſe, and 
fuch a Þouſe as to ſome Purpoſes in the Law is not a Dwel- 
ling-houſe ; fo2 tis not a Panſion-houſe, ſo as to make it 
Burglary fo the Breaking of it open. | 

By the Second Clauſe, Every Owner or Occupier is to ſub- 
ſcribe the Account to be ſent into the Exchequer ; by which it 
appears, that the Moꝛds, Owner and Occupier, are not there 
aſed in a different Senſe, fo2 ik the Occupier were only liable, 
the -- -—— not look after the Signing the Aecompt of 

earth. : | 


"The Third Clanſe takes Notice, That if it ſhould hap- 


pen there be no Dccupler, then the Officer may ga into 
the empty IÞouſe to examine if the Account given him be 
true; now if an Account is to be taken of ſuch Þoules as 
are charged by this Act, and an Account is direFed to be 
taken of empty Þouſes, then ſuch empty ÞHoules muſt be 
charged; and this ſeemed to them to be the —_— - 

2 Meaning 
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Meaning of the Parliament, foz there being a Return to be 
made of empty pouſes, it ſuch had nat been intenden ta be 
charged, they would have direfed a Return alſo to have been 
made of the Non-inhabitancy. | . 

And therefoze they thought that ſomething moze than an 
Occupicr was here meant, fo2 otherwiſe the Moꝛd Owner had 
not been put in; the Meaning of which muſt be; That Dwel- 
ling-houſes come within the Charge of Occupiers, and empty 
Þouſes within the Charge of the Owners. | 

Then as to the P2oviſo, That the Duty hereby arſſing 
tall be charged only upon the Dccupfſers and Dwellers of 
ſuch Douſes, their Erecutozs and Adminiſtratozs, that can in 
no Soꝛt extend to diſcharge an empty Þouſe, becauſe tis not 
the ſubjeit Batter of the P2oviſo ; fo2 the Deſign and Pur⸗ 
poſe of it was not to diſcharge the Duty, but to transfer 
the Charge upon the Tenant where the Þouſe was inhabited; 
for i a contrary Conffrufton ſhould be made, then no Duty 
thould be paid at all by the Owner himſelf, if he ſhould live in 
his own Þouſe. 

In the Caſe of a Modus decimandi, tis papable by the Dc: 
cupter and Poſſeſſo of the Þouſe, and the Landtozd is never 
charged but where there is no Occupler. | 
That tis hard to pap a 


made, and that this Duty 
which were never uſed; and 
a Chimney he never uſeth ? 
much be paid fo2 every Mindow 
tt had been ko: Paofit 02 Pleaſure, oz | 
had been uſed oz not; and there is as much Reaſon that a 
Man ſhould pay fox Houles never inhabſted, as fo2 ſuch 
as 2 been and are afterwarys without Te- 
nants. 3 120 

This At ought therefoze to receſve a favourable Conftruc* 
tion; the Pzeamble whereof meations, that it was foz the 
encreafing of the King's Revenue, which is pro bono publico, 
and which is k the Peace and Pꝛoſperity of the Nation, 
and the Pꝛotection of every ſingle Perfon therein; and though 
a particular Jnconvenience may follow, the Party ought to 
ſubmit. Mhen a Man builds a Þouſe, he pꝛopoſes a P2ofit , 
and tis not fit the King's Duty ſhould be contingent and de- 
pend, till he has pzovided himſelf of a Tenant. | 

Object. As to the other Objeition that was much relied 
on, viz. where the AX ſpeaks of an Accompt to be given, it 
mentions both Owner and Occupier ; but where it 9 
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the Payment of the Duty the Occupier only is named, by 
which it was inferred that he alone was chargeable. 
Anſw. In 16 Car. 2. cap. 3. Owner, P2opzieto2 and Occu- 
pier, are uſed pzomiſcuouſly, wherein it is pꝛovided, that they 
ſhall not be charged 'unleſs within two Pears after the Duty 
accrued; now if the Owner was not chargeable, why is he 
mentioned there ? | | 
As to the ſecond Point, they conceived that the Duty be. 
ing payable to the King, he had a Remedy by Diſtreſs befo2e 
the Accompt was certified into the Exchequer ; fo2 the Return 
was to infozm the King what Advantage he maketh of his 
Revenue, and no Pꝛoceſs iſſued upon ft; beſides the Ai veſts 
the Duty in him from Lady-day 1662. And by Reaſon of 
that he may diſtrafn. The King hath no Benefit by return: 
ing of the Account, that being only intended to p2event his 
being cheated, ſo that tis not to entitle but to infozm him; 
tis only to return a juſt and true Account; not but that it 
may. be levied, and the King entituled befoze : And 'tis no 
Inconvenience to the Subject, if there be no ſuch Account re⸗ 
turned, fo2 if the Officer diſtrain fo2 moze Þearths than in 
—_ there are, the Subjeck has a pꝛoper Remedy againſt 
m. | | ; 
The King ſuffers, when Returns are not made of ſuch Du- 
ties as he ought to have fo2 the Suppozt of his Dignity; and 
becauſe he is liable to be defrauded in the Benaging of 
Duty, is it reaſonable that he ſhould loſe all? 5 3 
As to what was ſaid of the King's taking by Matter of 
Recow: *Tis true, it he deveſt an Inheritance, as in caſe 
of Attainder, it muſt be by Recozd; but here the very Duty 
5 _ to him by the Ack it ſelf, which makes a different 
It the King ſhould be. ſeiſed in Fee of a great Waſte, 
which happens to be impꝛoved by his Tenants, and thereby 
Tythes become due, it may be as well laid, that he ſhall have 
no Tithes without Recozd, as to ſay he ſhall have no Þearth- 
money fo Houſes newly erefed, whereby his Revenue is in⸗ 
creaſed. Fo2 which Reaſons Judgment was pꝛaped fo2 the 
Defendant, and upon the Second Argument Judgment was 
given accozdingly fo2 him, That empty Þouſes are ſubje# and 
liable to this Duty. | * 23112083 03331 
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Aſtry verſus Ballard. 


an Action of Trover and Converſion fo2 the taking of —— 
Coals, upon Not guilty pleaded, the Jury found a ſpecial cordiog 00 
Gerdick. The Caſe was thus; viz. common 
That one J. R. was ſeiſed tn Fee of the Panoz of Weſterly, —_ bo. 
and being ſo ſeiſed, did demiſe all the Beſſuages, Lands, = Ley. :85. 
Tenements and Hereditaments that he had in the ſaid Yano? 2 
fo2 a Term of Pears to N. R. in which Demiſe there was a 11. Raya. 
Recital of a G2ant of the laid Wanoz, Meſſuages, Lands, 299 
Teuements, Commons and Mines, but in the Leaſe it ſelf to 
R. the (lozd Mines was left out. Afterwards-the Reverſiort 
was ſold to the Plaintiff Aſtry, and his Þeirs by Deed en⸗ 
rolled; and at the Time of this Demile there were certain 
Mines of Coals open, and others which were not then open; 
and the Coals fo2 which this Ackion of Trover was bzought, 
were digged by the Leſſee in thoſe Mines which were not open 
at the Time of the Leaſe; and whether he had Power ſo to 
do, was the Queſtlon. a $i | | 
Jt was ſaid, That when a Man is ſeiſed of Lands where- 
in there are Mines open, and others not open, and a Leaſe 
is made of theſe Lands in which the Mines are mentioned; 
'tis no new Doirine to ſay, that the cloſe Mines (all not Aztes. 
paſs, Men's Gzants muſt be taken accozding to uſual and 
common Jntendment, and when Wows may be ſatisfied, they 
ſhall not be ſtrained farther than they are generally uſed, fo? 
no violent Conſtruffon ſhall be made to pꝛejunice a Man's 
Inheritance contrary to the plain Meaning of the Mozds. 
A Mine is not p2operly ſo-called till it is opened, tis but 
a Uein of Coals befoze; and this was the Opinion of my 
Low Coke in Point, in his Firſt Inſt. 54. b. where he tells J c. 1 84. 
us, that if a Ban demiſes Lands and Pines, ſome being Roll. Abr. 
opened and others not, the Leſſee map uſe the Mines opened, = Fan 816. 
but hath no Power to dig the unopened Mines; and of this 
Opinion was the whole Court: And Juſtice 'Twiſden ſad, 
That he knew no Reaſon why my Lo2d Coke's ſingle Opinion 
ſhould not be as good an Authozity as Firzherbert in his Nat. 
Br. oz the Doctor and Student. 


Ipſley verſus Turk. 


1 a Writ of Erro upon a Judgment in an ſnferſoq 7 ler gi. 

Court, the Erro2 aſſigned was, That the Bayoz, who ur i 44. 

was Judge of the Court, did not receive the Sacrament mined in 
Vor. II. Ddd at Pleading, 
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_ — 2 at any Pariſh Church, noz file any Certiſicate, ſo that he was 
— not apoꝛ; and Judgment being given againſt the Defendant 
Jones 81. befo2e him, it was therefoze coram non judice, like the Caſe 
2 Lev. 184 of Hatch and Nichols, Roll. Abr. 1 Part tit. Error 761. Uhere. 
de. 37. Upon a CUrit of Erroz bzought upon a Judgment in an Jn- 
Caf. temp. fextour Court, the Erro2 aſſigned was, that the Stile of the 
74: A Court was Curia tent coram J. S. Seneſcallo, who was not 
390. Steward, and that was held to be an Erroz in Faf. 
2 Mod. Gai. But on the other Side it was inlifted, that this was not 
Caf. temp. W. Etroz, beeauſe the Acts of the Bayo? ſhould not be void as 
3. roz, 650: tg Strangers. The Statute of 25 Car. 2. cap. 2. fo; pe: 
Mac. u, venting of Dangers which may happen from Jopiſh Recy- 
17, 142, fants, diſables the Party who is not qualified accozding to 
. the at to hold an Office, and if he erecute the ſame after- 
nm 03 ards, upon Complaint made, and Convition, he ſhall foz- 
256. keit 5001. ſo that as to himſelf, whatever he doth in his Office 
vers. 873. ig void; but it was never the Intent of the Ac to wozk a 
. iſchief oz Wrong to Strangers, koz the Law favours what 
is done hy one in reputed Authozity: As if a Biſhop be crea- 
ted, who upon a Pꝛeſentation made admits a Parſon to a 
%Benelice, oz collates by Lapſe, the fozmer Biſhop not being 
depzived 02 removed; fuch YAﬀg are good, and not to be 
avoided. © Cro. Eliz. 699. 
Cre. Car: 97- But admitting it to be an Erroz, it cannot now be aſ- 
2 Lev. 242. Ugned fo2 ſuch, becauſe the Parties in Pleading have allowed 
T. Jones 137. the Pꝛoteedings to be good upon Recozd, and there is Judg- 
ment againſt the Defendant ;- but if he had been taken upon 
that Judgment, he might have bzought an Action of kalle 
Impziſonment. 2 Cro. 359. Cro. Eliz. 320. 
Id. Rayw. Wild, Juffice: Pou all not aſſign that fo2 Erro2 which 
pA Pi might have pleaded, eſpecially having admitted it by 


864. Pleading; and one Muſgrave's Caſe was cited, which was, 

hat there is an Act of Parliament which lays a Tar upon 

all Law P2oceedings, and makes them vold, if the King's 

Duty be not paid; and it was adjudged, That ff the Duty 

was not paid, but admitted in Pleading, you ſhall not after- 

4. ay tnhat befoze was admitted, viz. That the Duty 

n . | 

Upon a Writ of Erro2 in Parkfament it cannot be aſſigned 

fo2 Erroz, that the Chief Juſtice of the King's Bench had not 

taken this Dath , the ſame might be alſo of a Mrit of Erro; 

in the Exchequer-Chamber, faz an Grro2 in Fat cannot be 

Sid. 253. there aſſigned; but at the laſt the Judgment was reverſed : 

See the Reaſons thereof by the Chief Juſtice Jones in his 
Repotts, folio 81. 


Higginſon 
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Higginſon verſus Martin. In C. B. 


N an Afton of Treſpaſs and falſe Jmpziſonment, the De- 1 * 
fendant juſtifies by P2oceſs iſſuing out of the Court of 5 ig wit 

Warwick, upon a Judgment obtained there, and ſets konth, in the the Juriſ- 
that there was a Plant there entered in placito tranſgreſſionis, | I 
to which the Dekendant appeared, ſuper quo taliter proceſſum given below, 
fuit, that Judgment was given agalnſt him, upon which he un 4&ion 
was taken and impziſonev. —_— 

The Plaintiff replies, That the Cauſe of Aﬀfon did not 
ariſe within the Jurigdition of that Court. 

The Defendant rejoins, That the Plaintiff is now eſtop- 
ped to ſap ſo, fo2 that the "Declaration in the Inkeriour Court 
againſt the now Plaintiff, did alledge the Cauſe of Aion 
to be infra Juriſdictionem of the Court, to which he pleaded, 
and Judgment was given againſt him: The Plaintiff demurs, 

And Newdigate, Serjeant, took Exceptions to the Plea. 

1. 'Tis laid, a Plaint was entered in placito tejuaſyralfionls, v= recs 
but tis not lad what Kind of Treſpaſs it was, whether a Nr 

clauſum fregit, 02 other Treſpaſs. 
2. 'Tis ſaid, that the Defendant appeared, ſuper quo taliter 
proceſſum fuit, that Judgment was given fo2 the Plaintiff, and 
no Mention was made of any Declaration; and the Plead» Antes. 
ing taliter proceſſum eſt in an Tnferiour Court, is not good. 

3. The Juftſfication is ill, becauſe the Jnferiour Court had 
no Jurisditjon, and ſo the P2oceedings are coram non Ju- 
dice; oz the Plaintiffk in his Replication ſaith, That the 
Treſpaſs fox which the Recovery was had in the Court of 
Warwick, was done at a Place out of the Jurisdiſtion of the Moor Moor — 
Court, which the Defendant hath admitted, by relying on 2m. Js Ic 
his Plea by way of Eſtoppel. 

4. It did not appear by what Authoꝛity the-Court at War- 
wick was held, whether dy Gzant 02 Prelcription.” | 


Theſe Exceptions were anſubred | by Serjeant Serjeant Hopkins ; Er care 
and Firſt, he ſaid, that the Plaintiff —＋ lets fozth, that De 
_ quandam querelam in placito AY. urns — __ 

enough. 

Secondly, taliter proceſſum fuit is the ſh 
Way of Pleading, and therefoze in a 
recited but the Judgment: 'Tis true, 5 
— whole Becozd muſt be ſet 152 but that is not neceflary 

e. Ann 


— — nnn 
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Thirdly, tis too late now to queſtion the Jurisdiction of 
the Jnferiour Court, after the Party hath admitted it below, 
he ought firſt to have pleaded to the Jurisdifion, but now is 
eſtopped by his own Admittance there; and ſince Judgment 
is given upon it, tis not now to be queſtioned; but however, 
this being in the Caſe of an Officer, if it was out of the Ju- 
risdifion, he is bound to execute the P2oceſs of the Court, 
and ſo this is a good Ercuſe fo2 him. Dyer 61. 10 Co. 77. 
But let the Pleadings be good oz bad, if the Declaration 
here be ill, the Plaintiff cannot have Judgment; and that it 
was ſo, he ſaid that the Writ alledged an Jmpzfſonment gene- 
rally, but the Count an Jmpzifonment donec he paid 51. 10s. 
which is variant; and the P2othonotaries ſaid, that the Crit 
uſed always to mention donec, &c. 
Curia. - But the Court were all of Dpinion, that the Count was 
well enough, fo2 there was no Matter therein contained 
which was not in the Crit ; the Impziſonment was the Giſt 
of the Ackion, and the donec, &c. might have been given in 
Evidence, becauſe tis only an Aggravation and a. Conſe- 
quence of the Jmpziſonment, ſo that the Count is not larger, 
but moze particular than the TUrit: And as to the Two fir 
Exceptions, the Court was alſo of Opinion, that there was 
no Difficulty in them, oz in the laſt Exception, but thought 
the Plea was well enough as to thoſe. And thep alſo agreed, 
that the Dfficer in this Caſe was to be diſcharged; fo2 though 
the Pzoceſs be erroneous, pet he is to obey, and not to era- 
mine, 2 Cro. 3. Weaver verſus Clifford: The great Doubt in 
Sid. 181. this Caſe was upon the Third Exception, as to the Point 
kak 181. of Jurisdition, and whether the other Defendant, who was 
the _— below, ſhould be likewiſe diſcharged, was the 
| u n. 
Con. — And as to that, the Chief Juſtice, and Wyndham, Juſtſte, 
758891569, were of Opinion, that this was no good Juſtification as to 
157. the Plaintiff below; fo2 if the Cauſe of Action did ariſe with- 
out the Jurisdition, of which he is bound ta take Notice, the 
Pꝛoceedings quoad him, arg all coram non Judice, and he can- 
not juſtify the ſerving of My Pꝛoceſs; ſo that if the Treſ- 
a Ven. 369. paſs was done out of the Jurſsdiion of the Court, the De- 
G uur fendant below map bing an Aion againſt the Plaintiff, and 
3. 396. is not concluded here by the Pꝛoceedings there, but may al- 
ledge the Cauſe of Action to ariſe out of the Jurigdiction; and 
as to his being effopped by admitting of the Jurisdiction be- 
low, that cannot be, becauſe an Admittance cannot give the 
Court a Jurisdit#ton where it had none oziginally, and ſo he 
ſaſd it was reſolved in one Squib's Caſe, in a ſpecial UerdiR. 
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Þe who ſues in an Inkertoz Court, fs bound at his Pe⸗ 
ril to take Notice of the Hounds and Limits of that Juril⸗ | 
dition; and ff the Party after a Gerdick below p2ays & Vent. 88. 
Prohibition, and alledges that the Court had no Jurff- , = 
dition, a Pꝛohlbition Wall be granted; and tis no Effop- Ct jews. 
pel that he did not take Advantage of it befoze. 5 Roll. os — | 
Abr. 143. * * 2 | W. ae 

But Juſtice Atkins and Scroggs were of another ©pi- 598. 2 
nion; they agreed, that ik an Action be bzought in an in- u L. 1 By. 
ferio2 Court, if it be not ſaid to be ſinfra juriſdictionem Ou. pr, / 
riæ, they would never p2eſume it to be ſo, but rather to £4. Reym. 
be without, if not alledged to be within the Jurfsdiitlon, 3, 255. 
and here in the Plea tis not ſhewn at all; ſo that as the 786, 794, 
Caſe ſtands upon the Plea, the Proceedings are coram non 827, 567. 
Judice, and there is no legal Anthozity to warrant them, 
and by Conſequence the Officer fs no moze to be excuſed 
than the Party, becauſe alſa tis in the Caſe of a particu- 
tar Jurſsdition: And ſo it hath been avjudged upon an 
Eſcape bzought againſt an Officer ok an Inkerioz Court, 
wherein the Plaintiff declared, That he had bzought an 
Action upon a Bond againſt S. in the Court of Kingſton, 
and that he had Judgment and Execution, and the Defen- 
dant ſuffered him to eſcape; this Declaration did not charge 
the Defendant, becauſe che Bond was nat alledged to be 
made infra Juriſdictionem Curiæ; fo2 though ſuch an Ackion s 
tranſitozy in its Nature, pet the Pꝛoceedings fn an inferfo2 


Court upon it are coram non Judice, if it doth not appear to 


be infra Juriſdictionem. 1 Roll. Abr. Sog. tho in the Caſe of 
a general Jurisdiction {t might be otherwiſe. _ 
But here the Kejofnder doth help the Plea ; fo2 the Platn- 
tiff having replied that the Treſpaſs was committed out of 
the Jurisdickion, and the Defendant having rejoined that he 
had alledged in his Declaration below that the Treſpaſs 
was done within the Jurisdition, tis now all one Plea, and 
the Platntiff hath confeMd it by his Demurrer; ſo that in 
Regard it was alledged below and admitted there, tis a 
good Plea both fo2 Officer and Party, and the Plaintiff Lat. 935, 
cannot now take Advantage of ft, but is concluded by his 93% 568. 
kozmer Admittance, and it ſhall not be enquired now whether 
true oz falſe. + 
And as to the taliter proceſſum fuit, they all held it well e Vent 100- 
enough, and that there was no Neceſlity of letting out all 799 163 
the Pzoceedings here as in a Writ of Erroz, Ante 102, 
And as to the laſt Exception, tis ſaid that the Bozough 
of Warwick is antiquus Burgus, and that the Court is held 
there ſecundum Conſuetudinem, which is well enough. 
Vox. II, Eec Jones's 
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. Jones's Caſe. 


Common Pleas: T was moved fo2 a Habeas Corpus fo2 one Jones, who was 
Heber pus I committed to New-Priſon by Warrant from a Juſtice of 
in Criminal JPeace, fo2 refuſing to diſcover who intruſted him with the 
* keeping of the Keys of a Conventicle, and fo2 that he had 
been inſtrumental to the Eſcape of the Pꝛeacher; he was 
asked by the Juſtice to give Security fo2 his good Behavi⸗ 
our, which he alſo refuſed, and thereupon was committed, 
The Chief Juſtice doubted that a Habeas Corpus could not 
be granted in this Caſe, becauſe it was a criminal Cauſe of 
which the Court of Common Pleas hath no Jurisdiction, and 
Vaueh. 157. that ſeemed to be the Opinion of my Lo2p Coke, 2 Init. 55. 
* 85. _ he ſaith, it lies fo2 any Officer 02 Paivileged Perſon of 
the Court; 
Mod. Rep. There are Thee Sozts of Habeas Corpus's in this Court, 
2 Barnes 19, Une is ad reſpondendum, which is fo2 the Plaintiff who is a 
178, 179, Duito2 here againſt any Man in Pziſon, who is to be 
180, 300. hzought thereupon to the Bar, and remanded if he cannot 
| give Sureties. | 
There is another Habeas Corpus fo2 the Defendant ad faci- 
end' & recipiend'; as to this, the ſame Jurſsditton is here as 
in the Court of King's Bench; if a Perſon be near the Town, 
by the Courſe of the Court he may be bꝛought hither to be 
charged, and then the Habeas Corpus is returnable immediate; 
but if he be remote, it muſt then be returnable in the Court 
of a certain Day. Theſe are the Habeas Corpus's which con⸗ 
cern the Jurisditon of this Court, and are incident there- 
nn | 
There is another which concerns P2ivilege, when the 
Party comes and ſubjets Himſelf to the Court to be either 
bailed o2 diſcharged, as the Crime is fo2 which he ſtands 
charged; and if he be pzivileged, this Court may examine 
the Caſe, and do him Right; if a pzivate Man be committed 
,fo2 a criminal Cauſe, we can examine the Matter, and ſend 
him back again. Befoze King James's Reign there was no 
Habeas Corpus, but recited a Pzivilege, as in the Caſe of 
Pꝛivilege fo2 an Attozney; ſo that if this Court cannot re- 
medy what the Party complains, tis in vain koz the Sub- 
jet to be put to the Trouble when he muſt be ſent back 
again; neither can there be any Faflure of Juſtice, becauſe 
he map apply himſelf to a p2oper. Court: And of the ſame 
Opinion was Wyndham and Scroggs. | Jn 
I 


other Caſes beſides thoſe of Pꝛivilege. 
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But Juſtice Atkins was of another Opinion, fo2 he couln 
ſee no Reaſon why there ſhould not be a Right to come to 
this Court as well as to the King's Bench. | 


And that Vaughan, Wild, and Archer, Juſtices, were of 
Opinion, that this Court may grant a Habeas Corpus in 

Afterwards the Pziſoner was bzought to the Court upon 
this Habeas Corpus, but was remanded, becauſe this Court 
would not take Sureties fo2 his Good Behaviour. The 
Chief Juſtice ſaid, That when he was not on the Bench, he 
would take Sureties as a Juſtice of Peace: And Monday, 
late Secondary, inkozmed him, that Juſtice Wild, when he 
a. 5 this Court, did once take ſuch Sureties as a Juſtice 

eace. a 


Anonymus. 


T was the Dpinion of the Chief Juſtice North, that in Ia Ruin 
a Replevin both Parties are Atozs, fo2 the one ſues fo; b. 
Damages, and the other to have the Cattle, and there the cc temp. 

Place is material; fo2 if the Plaintiff alledges the Taking Au. 112, 
at A. and they were taken at B. the Defendant may plead 42 6. 29, 
Non cepit modo & forma, but then he can have no Return; 90 
fo2 ik he would have a Retorn' habend', he muſt deny the — Raym. 
Taking where the Plaintiff hath laid it, and alledge another 82. ;07, 
Place in his Avowzp. 595. 


Sir Osborn Rands werſus Tripp 


12 Plaintiff was a Tobacconiſt, and lived near New Triat 
Guild-Hall, London; he married the Daughter of the J. e 
Defendant, who was an Alderman in Hull, and had 400 l. 37. 
Potion with her; after the Marriage, the Defendant ſpoke 2 Ver". 75, 
merrfly befoze Thee Witneſſes, That if his Son-in-Law would _ ws 
procure himſelf to be Knighted, fo that his Daughter might be a 53. 
Lady, he would then give him 2000 l. more, and would pay — — 
10001. Part thereof preſently upon ſuch Knighthood, and the NN a 
other 10001. within a Year after ; (it being intended when the 7 Barnes 316, 
Plaintiff ſhould by his Trade get an Eftate ſufficient to qua- 3** 3*+ 
lify him fo2 the Dignity of a Knight.) | » Barnes 35.2, 
The Son-fn-Law, without acquainting the Defendant, 35+ 367- 
did about nine Months afterwards p2ocute himſelf to be z. 891. 
Rnighted, and bzought an Aſlumpſit fo the 20601. which 692, 115 
g was 1051, 1105. 


1142. 


. — a Y 
= * —— 5 
= by 


* 
1 * 
A En 3 


_ : e * » 4 o {oo 
— PPP 
2 — - ry . - 
—— — 4 


VI * 


8 
oF 


x 


— * 
— „ 
3 < 

5 


— 2 


— _ * 
* 


en 


RAO oo be we 


8 N r 
2 
EX a . 


= 
Ene 
o * os = * * > 
| 3 rr 


1 


—— 


* * . 3 
PPP 


e 

eas } — » Woorwe 
= 4% * 

q OY R 


N 2 


—— — —— 
* 


— 2 — 
* wo -v» 
: 


S 9 
— 8 82 2.2 — n 


SOR 


- 2.064 — —— — 
. 
5 „ - 


*- £& oy 1 1 —— * 
—> - * 1 , Pas 4 
* >a — 5 þ * 
* - : — 
9-0» ay . 


= - 
wt, 4,45 


you,” 


— 


3 «„ 
* . 2 


f 9 1 
— 5 = - md SI * - 2 * * ** — . 


bv + — 
* 


2 Communi Banco. 


was tried befoze the Chief Juſtice North at Guildhall, ann 
the Jury gave 1500 l. Damages. 


And now Serjeant Maynard moved fo2 a new Trial upon 
the Affidavit of the Defendant, that he had found out mate: 
rial Witneſſes ſince the Trial, and that ſuch CUitnefleg as 
he had ready at the-Trial could not get into Court, becauſe 
of the great Tumult and Diſozder there with a Multitude of 
People, by Reaſon whereof his Counſel could not be heard 
from the Noiſe, and when they offered to ſpeak, were as 


The Chief Juſtice thought it was a hard Gerdick, koz he 
was not clearly ſatisfied that the Agreement was good, it 
being only foz Mozds which were ſpoken by the old Man 
when he had but a weak Memozp; and thereupon a nem 
Trial was granted, becauſe the Chief Juſtice thought it 


Basket verſus Basket. 


 DiganRive 22 upon a Bond, with a Condition to make an 


— Allurance of an Annuity of 20 l. per Annum to the 
diſcharged by Plaintiff within ſir Months after the Death of M. B. and if 
ne Ses, he refuſe when requeſted by the Plaintiff, then to pay zool. 
well nor be and if he fail in Payment thereof, the Bond to be kozkeited. 
performed by The Defendant pleads, that all the Sir Months he was 
—— a Pꝛiſoner at Morocco fn Barbary, and that after his Return 
264. he requeſted the Plaintiff; and to this Plea the Oefendant 
demurred. | 
And Serjeant George Strode maintained the Demurrer. 
The Queſtion was, Whether the Plaintiff, by neglefin 
to tender a G2ant.of the Annutty to the Defendant, hath no 
diſpenſed with the whole Condition? And he held that it was 
diſpenſed withal, and that no Requeſt being made, the Bond 
could not be ſued at the Common Law, and therefoze the 
Replication was ill. 1 
ls not ſo much a disjunXive Condition to do one Thing 
02 another, but the laſt Clauſe is a Penalty to info2ce the 
firſt, fo2 ſeeing the Annufty to be but 261. per Annum fo? 
a Life, and pet that zool. is to be paid in cafe that be not 
granted, this proves it to be only a Penalty, becauſe An⸗ 
nuities at the higheſt Ualue are but at Eight Years Pur- 
- chaſe, whereas ,this is Fifteen Years Purchaſe; fo that 
the 3ool. could never be intended as a Recompence fo? — 
4 "04 | n⸗ 


3 


the * and left in the 


were the Condition 


ana... 
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nuity; neither could the Defendant poſſibly ſave the Condi⸗ 
tion, becauſe the ſame Time is limited both fo2 the Payment 
of the zoo l. and granting of the Annuity, viz. within Sir 
Months; and the Plaintiff hath to the utmoſt Time to re⸗ 
queſt the Executing the G2zant, and therefoze the other cannot Sand. 987. 
pay the Money before. * | 

But taking the Caſe to be, that this is a Disjunttive * 


Condition; yet ſince Conditions are always made in Favour Gilb. Ea. 


of the Obligoz, the Power of Election, even in ſuch Caſes, ef. 

is left wholly in him; but accoꝛding to ſuch Conſtrutions as Abr. Eg. 

would be made fo2 the Plaintiff, the Elecklon is gone from 7 108. 

| Obligee; fo2 if he do not re? Wg cus 

queſt the Annuity, then the zoo l. is to be paid, and this is Boll, Pouea 

diretly againſt the Rules of Disjunitive Conditions; and 3% 

the Caſe of * 8 and Ewre is expzeſs in Point * Cro. Elz. 
a Bond was, That if the Oblfgoz 39% 539. 

delivered to the Plaintiff Thzee Bonds by ſuch a Day, 02 % . 

gave him ſuch a Releaſe of them, as the Plaintiff's Counſel Popb. 98. 

ſhould adviſe befoze the ſaid Day, that then, cc. Cd. 242. 

The Defendant pleads nothing as to the Delivery of the 

Bonds, but ſafth, that the Plaintiff's Counſel adviſed no 

Releaſe; and upon a Demurrer this was adjudged fo2 the 

Defendant, becanſe in all Obligations with a Penalty the 

Election is always in the Obligoz; and this being a Dil⸗ 

unfive Condition, each Part is likewiſe in his Elefion , foz 

f the Obligee ſhould not tender the Releaſe, the other is not 

bound to deliver the Bonds; and ik he ſhould tender it, then 

the Obligo2 may either deliver the Bonds oz execute the Re- 


leaſe, which he pleaſeth. 4 H. 7. 4 


Ik a Wan enter into Bond with Condition to marry Jane 1 Roll. Abr. 
by ſuch a Day, and the Obligee marry her befoze the Day, 455: 
the Condition is ſaved; bit it is 'otherwiſe if a Stranger xc. 4, 
had married her bekoze that Day: The At of God, and the 268. 
At of the Obligee, in many Caſes diſpenſe with Conditions, 51, n. 
as 5 Co. 21. b. if a Parſon be bound in a Bond conditioned 2 Vers. 344, 
to reſign his Church to A. fn Conſideration of a certain 138 
Penſion agreed on, and the Parſon refuſes; the Court was 562 
of Opinion, That he need not reſign till he was ſure of His 
— by Deed, which they held ought to be firſt tendzed 

nto him. | | | 
So a Wan covenants to grant ſuch an Eſtate to his: Ww. 
Wife, oi to leave her wozth ſo much Money if ſhe ſur- ig) 
vive him i if ſhe dies befoze him the Condition. is not 
bꝛotzen, tho' he did not make ſuch Gzant: In the Caſe 
of Warren and White it was lately adjudged in the King's T. Jones 95. 
eco frid bes lp of} Ee | Bench, 3 Lr. 137. 
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1 Roll. Abr. 
451. 


Moor 645. 


Bench, that where Warren was indebted to Warner, and 
White became bound with him to pay the Money befoze the 
25th Day of December then next following; but if he did 
not pay it, that then Warren ſhould appear the next Hilary 
Term following to Warner's Acklon: Warren dies after the 
25th of December, but befoze the Term; and it was held, 
that the Bond was not fozfeited, becauſe the Obligoz had 
Election to do either the one oz the other, and the Perkoꝛm⸗ 
ance of the one becoming impoſſible by the AX of God, the 
Obligation was ſaved. | 5 

If the Caſe of Moor and Moorcomb, Cro. Eliz, 864. ſhould 
be objeted, where the Condition of the Bond was, That 
the Defendant ſhould deliver to the Plaintiff a Ship befoze 
ſuch a Feaſt, oz in Default thereof pay at the ſame Feaft ſuch 
a Sum as a Third Perſon therein named ſhould adjudge, 
which Third Perſon appointed no Sum to be pad, and yer 
there it was adjudged fo2 the Plaintiff that it did not dif 
penſe with the whole Condition. | 

Which Caſe he agreed to be Law, becauſe there the Ua- 
luation and Mozth of the Ship and the Ponep to be paid 
was by the Appointment of a Stranger; and the Condition 
being fo? the Benelit of the Defendant, he is to pꝛocure the 
Stranger to make an Appointment what Sum ſhould he paid, 
o2 to deliver the Goods, otherwiſe the Bond fs fdzfeited, 
and he hath erpzeſty agreed to do the one oz the other. 

But this is not like the Caſe at the Bar, where tis not 


2 Stranger, but the Obligee himſelf that muſt pzocure the 


® g Co. 23. 


ing a Stranger to the Condition, the Defendant is to apply 


the Plaintiff was either to habe the Annuity oz the Pony, 


Convepance; fo2 tis to be adviſed by his Counſel, and to be 
done at his Coſts; and therefoze in * Lamb's Caſe it was 
held, That if a Pan be bound ta give ſuch a Releaſe befoze 
ſuch a Day as the Judge of the Admiralty ſhall dire; there 
'tis no Plea to fay that he appointed none, fo2 the Judge be- 


himſelf to him, having undertaken to perfoun it at his Perſt, 
which is the ſame Reſolution with Moor's Caſe in Croke, 

So that he took it fo2 a Rule in all Caſes, that where the 
Act of God, oz of the Obligee, diſcharges the Obligoz from 
one Part of a Disjunt\ve Obligation, that the Law dil 
charges him of the other; and therefoze pzayed Judgment 
fo2 the Defendant, Dyer 361. "Hp 

Serjeant Pemberton contra, Jt appears that one Thing 
o2 the other was to be done in this Caſe; ko if the Plain⸗ 
tiff demanded and tendzed an Annuity, the Defendant was 
to ſeal it; and if he did not tender it, then liketyiſe the De- 
fendant. was to do. ſomething, viz. ta pay 300 l. So that 


r [TT n . - + * 
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| be agreed, That where the Obligoz hath the Eleckton, if 
in ſuch Caſe the Obligee ſhall wilfully determine it, that the 
Bond is thereby viſcharged. 3 | 
But if a Stranger take away the Eledion, tis no Dil: 13 
charge, fo2 in ſuch Caſe the other Part is to be perfozmed. 9 
In this Caſe the Plaintiff hath done no wilkul Ack to deter⸗ I 
mine the Defendant's EleKon; but all which is pzetended is, 4 
that he hath not done ſomething neceſſary to be perfomed, 4. 
which is, that he hath not made a eſt. | * 
But by his Omiſſion thereof, the Defendant's Eletfon fs 1140 
not taken away; fo2 though no Requeft was made within the 4074 
Sir Months, yet the Defendant might have pzepared a f m. 114 
Gzant of the Annuſty himſelf, and have offered it to the 750- "1:0 
laintiff within the Six Bonths, upon the laſt Part. of the W. wr. . 


ay; and if he had thus ſet fozth bis Caſe, and allenged, 46, 4%.” 


That the Plaintiff made no Requeſt, noz tendered him a 162, 503. 
Gant of the Annulty to ſeal; this had been a good Perfozm- &7 g. 
ance of the Condition, fo2 he had done that which was the An. 48. 
Subſtance, which though it was to be done at the Plaintiff's fil. r. * 
Charge, yet the Defendant might have bzought an Aon 3%. 1112 
fo2 fo much Honey by him laid to the Ufe of the other; and Su. 459. _ 
the Caſes put in the pzincipal Cafe in Moor 645. are erpreſly 572 * 4 
koz the Plaintiff in this Cafe, where the Judgment was, | 
That if there be a Statute with a Defeazance, to make ſuch 
Conveyance as the Counſel of the Connſee ſhall direct, the 
Cogniſoꝛ muſt pꝛepare the Conveyanee, if the other doth not; 
and there is a Caſe put, where a Thing was to be done at 
the Coffs of the Plaintiff, pet the Defendant did it at his 
on Charge, which he recovered of the other. 
North, Chief Juſtice, and the whole Court were of Opi⸗ Judgment. 
nion, that the Plea was good, becauſe the Defendant had 
the Benefit of Elef\on, and the Plaſytiff not making the 
Requeſt within the Six Mon had diſpenſed with one 
art of the Conditton, and the Law Hath diſcharged the i 
dant of the other Part; and they retied upon the Caſe "24 
of Grenningham and Ewre, which they held to be good Law, 1 
and an Authoztty erpeeſs in the vory Point. 
- In this Cale the Dbligee:was: to vo: the firſt ac, viz. Co 
make the Bequeſt. Where the Condition is ſingle, Conci- 
lium non dedit adviſamentum is a good Plea to diſcharge the 
Defendant; ſo here the Condition is but ſingle, as to the 
Defendant, fox: though it be Disjunifve, pet the Plaintiff 
efit of Eleckton from the Obligoꝛ of 
efoze he: ſhall be ercuſed 'from doing 


alledged by the Counſel of the Plaintiff, 
ood-Perfoemance of the 2 
| 02 
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fo2 if one be bound to convey as the Counſel of the other 
ſhall adviſe, and he makes the Conveyance himſelf, this is 
not ſuch a Deed as was intended by the Parties, and ſo no 
Perkfoꝛmance of the Condition. : 

But however the Defendant need not plead it, fo2 he is 
not bound ſo to do. 3 

Here if the Plaintiff had requeſted the Sealing of ſuch a 
G2ant of an Annuity, even the Oefendant had Liberty either 
to execute it, oꝛ to pay the 300 l. and where the Election is 
on the Obligoz's Part, neither the Act o2 Neglet of the Obli- 
gee ſhall take it away from him; fo2 it would be unreaſon- 
able that the Cbligee ſhould have his Choice, either to accept 
of the Annuity oz the zoo1. when tis a known Rule, that 
all Conditions where there is a Penalty in the Bond, are 
made in Favour, and fo2 the Benefit ok the Obligoz, and 


the zoo l. fn this Caſe to be paid upon the Refuſal of the 


Defendant to make ſuch Szant, is in the Nature of a Pe⸗ 
nalty to enfo2ce him to do it. | 
The pꝛincipal Caſe in Moor 645. was agreed to be Law, 


but the Rule there put was denied, as not adequate to the 


p2eſent Caſe; which was, that if by the A# of God, oz of 
the Party, oz thzough Default of a Stranger, it becomes 
-  tmpoſſible fo2 the Obligoz to do one Thing in a Disjuntive 

Condition, he is notwithſtanding bound to do the other. 
This is true only as to the laſt Caſe, but not to the Two 
*5 Co. firſt; and fo2 an Authozity * Laughter's Caſe was full in the 
Point, which is, That when a Condition conſiſts of Two 
Id. Raym. Parts in the Disjunitive, and both are poſſible at the Time 
—_— of the Bond made, and afterwards one becomes impoſũble by 
| the Act of God, oz of the Party, the Obligoz is not bound 

to perfozm the other Part. 
And Judgment was given koz the Defendant. 


Smith verſus Tracy. In Banco Regis. 


Diſtribution IN a Piohibition, the Caſe was: 4 Pan dies Tnteſtate, 
ly made z- 1 having Thee Bꝛothers of the Whole Blood, and a Bꝛo⸗ 
moog the — — — — — — —— ; —— — mon was, 
ho Whole ether they ſhall be tted to a ribu n an £qua 
and Half Degree: i b n 
Se ga eee en der e 
209. 8. C. u 201nary 

2 4 Power to compel the Adminiſtratoz to give and allot Ft- 
— rag lial Poztions to the Childzen of the Deceaſed out of his 
: Vern. 403, Eſtate. And by the Civil Law, ſuch Pꝛoviſion is made 
404. 437. ko2 the Childzen of the Inteſtate, that the Goods, —— 

ever ſince 1 : | eb. "TH 30 
| — — that before they uſed to give Half a Share to one of the Half Blood ; — 2 Vern. 124. 


Abr. Eq. 249. Show. Parl. Caf. 108. So a Poſthumous Child was held to be intitled to a Diſtributive 
Share, in Chan. 24 Jan. 7. 1741. Wallis v. Hodſon, 


So . _ 2 MX 


. r . oo am. ac. 


4 ; ds . ˖ aff mv£oarouf awnwabs 


—_—_ 
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either the Father oz Mother bzought to each other at the 1 
Marriage, ſhall not remain to the Survivoz, but the aſe ann l 
Occupation of them only during Life, fo2 the Pꝛoperty did 

belong to the Childzen. 

By the Statute of 21 H. 8. c. 5. the Ozdinary is to grant Abr. Eq. 248, 
Adminiſtration to the Widow of the Inteſtate, oz to the next 7 
of his Kin, oz to both, as by his Diſcretion he ſhall think 286, 287 1 
good; and in caſe where divers Perſons claim the 2dmini- Caf. temp. 4 
ſtration as next of Kin, which be in equal Degree, the Ozdi⸗ Ja, - 9 
nary map commit Adminiſtration to which he pleaſeth ; and Rep. 189, 49 
his Power was not abzidged, but rather revived by this late _ 44 
At 22 & 23 Car. 2. by which tis enaed, That juſt and equal 3. 409. 410. i 
Diſtribution ſhall be made amongſt Wife and Children, or next 566, 619. tt} 
of Kin in equal Degree, or legally repreſenting their Stocks pro = —— 1 3 
ſuo cuique jure; and the Childzen of the Yalf Blood do in the 371 3. 9 83 
Civil Law legally repzeſent the Father, and to ſome Purpoſes rr 
are eſteemed befoze the Uncles of the Whole Blood. 1 


0 b . 0 2 , &c. Wms. 40, co, 5 Y I ern. 80, 106, 
rr GEES 14 
Stra. 865, 710, 820, 935, 947» 455- 1 | 

"Tis no Objection to ſay, That becauſe the Law rejefs the 1:1. 
Þalf Blood as to Inheritances, therefo2e it will do the ſame 
as to Perſonal Eſtates, becauſe ſuch Eſtates are not to be 
determined by the Common, but by the Canon oz Civil Law, 
and if ſo, the Palf Blood ſhall come fn koz Diſtribution, fo: 
this At of Parliament confirms that Law. 


Winnington, Solicito2 General, contra. Ie agreed, That 
befoze this Act the Yalf Blood was to have equal Share of 
the Inteſtate's Eſtate; but that now the Ozdinarp was com- 
pelled to make ſuch Diſtribution, and to ſuch Perſons as by 
the At is directed, fo2 he had not an Oziginal Power to 
grant Adminiſtration in any Caſe that did belong to the Tem- 
pozal Courts, but it was given to him by the Indulgence of sid. 370, 371. 
Pꝛinces, not quatenus a Spiritual Perſon. Henſloe's Caſe, HAY 
9 Co. Bendl. 133. 1 
And if he had not Power in any Caſe, he could not grant "4 
to whom he pleaſed. But admitting he could, his Power is 
now abzidged by this Statute, and he cannot grant but to | 
the Wife and Childzen, oz next of Kin in equal Degree, oz of 
legally repꝛeſenting their Stacks. : 
Now ſuch legal Repzeſentation muſt be accoꝛding to the 
Rules of the Common, and not of the Civil Law; fo2 if 4 
there be Two lawful S2others and a Baſtard eigne, and a | 
Queſtion Gould ariſe concerning the Diſtribution of an Jnteſ- 1 
tate's Cſtate, the ſubſequent Marriage acco2ding to the Law 1 
in the Spiritual Court would make the latter Legitimate, 1 
and if ſo, a legal Repꝛeſentative amongſt them; but this 4 
Court will never allow him ſo to be. | 
Vor. II. G g g But 


——— — 
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But the Court were all of Opinion, that in Reſpet of the 
Father the ÞÞalf Blood is as near as thoſe of the Whole, and 
therefoze they are all alike, and ſhall have an equal Diſtribu⸗ 
tion; and that ſuch Conſtrufon ſhould be made of the Sta: 
tute as would be moſt agreeable to the Mill of the dead Per: 
ſon, if he had deviſed his Eſtate by Mill; and it was not to 
be imagined if ſuch Mill had been made, but ſomething would 
have been given to the Chtldzen of the Pal Blood: And there- 
upon a Conſultation was granted. 


Anonymus. In C. B. 


F“ Judgment, viz. Serjeant Turner took this Exception, 
that the Plaintiff in the Court below had declared ad 


damnum 201. whereas it not being a Court of Recozd, and 


being fine Brevi, the Court could not hold Plea of any Sum 
above 40s. and fo2 this Cauſe the Judgment was reverled. 
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DE 
Termino Paſche, 


Anno 29 Car. II. in Communi Banco. 


* 


Southcot verſus Stowel. 
Intrat Hill' 25 & 26 Car. II. Regis Rot. 1303. 


Na Special Uerdi# in Ejetment, the Caſe was, Thomas —_— 
Southcot having Jſſue Two Sons, Sir Popham and Wil- bo it Ager 
liam, and being ſeiſed in Fee of a Farm called Indyo, (the from a Con- 
Lands now in Queſtion) did, upon the Barrfage of his ane e 

elveſt Son Sir Popham, covenant to ſfand ſeiſed of the ſaid raw. 
Farm to the Uſe of the ſaiv Sir Popham Southcot, and the Med. Rep. 
Þeſrs Wales of his Body on Margaret his IUike to be begot- ***: 
ten; and fo2 want of ſuch Tſſue, to the peirs Males of the 
Covenanto2; and fo2 want of ſuch Jflue, to his own right 
Heirs fo2 ever. 

Sir Popham had Jſſue begotten on his Mike Margaret, Ed- 
ward his Son, and Five Daughters, and dies. 

Thomas, the Covenanto!, dies. | 

Edward dies without Iſſue. | 

And whether the Five Daughters, as Heirs general of 
Thomas, 02 William their Uncle, as Spectal peir Male of 
TR per formam Doni, ſhall inherit this Land, was the 

ueſtion. | 


E — were made againſt the Title of William, 
the Uncle: 

1. Becauſe here is no erpzeſs Eſtate to Thomas the Cove- 2 
nantoz, fo2 tis limited to his peirs Males, the Rematnder — — 
to his own right Hefrs; ſo that he having no Eſtate fo2 Life, 
the Eſtate-Tail could not be executed in him, and fo2 that 
Reaſon William cannot take by Deſcent. 

2. De cannot take by JPurchaſe, fo2 he is to be Heir of 
Thomas, and ÞÞeir Male, the Limitation is ſo; but he cannot 
be Þeir, ko; his Five Mieces are peirs. 
L 


Jn 


— 
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In Anſwer to which, theſe Aﬀertions were laid down: 
1. That in this Caſe, Thomas the Covenantoz hath an 
Eſtate fo2 Life by Implication, and ſo the Eſtate-Tail being 
erccuted in him, comes to William by Deſcent, and not b 
Jaurchaſe ; fo2 though the Covenanto2 had departed with his 
whole Eſtate, and limited no ſe to Himſelf, pet he hath a 
Keverſion, becauſe he can have no right Heir while he is 
Hob. zo. living: And therefoze the Statute of 27 H. 8. creates an Uſe 
1 Med. Caf. in him till the future Ale cometh in eſſe, and by Conſequence 
hy © the right Heirs cannot take by Purchaſe ; fo? wherever the 
2 Mod. Caf. Their takes by Purchaſe, the Anceſto2 muſt depart with his 
og & * whole Fee, fo2 which Reaſon a Fee cannot be raiſed by Way 
17%. of Purchaſe to a Pan's right Heirs, by the Name of Heirs, 
Gilb. Eq. either by Conveyance of Land, oz by Uſe oz Deviſe, but it 
pe: Chan. wozks by Deſcent. 1 Inſt. 22. b. ä 


338, 54, 442, 461. 1 Vern. 40, 198, 141, 415, 22. 2 Vent. 60, 449, 546, 572, 723. Id. Raym. 
160, 290, 291, 799, 876. 1 Wms. 54, 59, 333, 605, 171, 754, 472. 2 Wms. 139. 3 Wms. 259. 
Caf. temp. W. 3. 32, 38, 39, 101, 160, &c. Cal. temp. An. 61, 119, 181, &c. 210, &c. 96, 97, 152, &c. 
Caſ. temp. Mac. 421, 424, 436, &c. 416, 417. Gilb. Eq. Rep. 20, 21. Fitz G. 301, 302. ante 16. 
Caſ. temp. Talb. 17, 18, 22, 25. Stra. 17, 35, 729, 802, 849, 1125, 584, 934, 935. 
And that Uſes may ariſe by Implication by Covenants to 
ſtand ſeiſed, the Authozities are very plentiful. Moor 284. 
1 Co. 154. Lord Paget's Caſe cited in the Rector of Cheddington's 
Caſe, Cro. Eliz. 321. 1 Roll. Rep. 239, 240, 317, 438. Lane 
cerſus Pannel. | | 
Cio. Car. And in the Caſe of Hodgkinſon and Wood, in a Deviſe 
there was the ſame Limitation as this. The Caſe was, Tho- 
mas being ſeiſed in Fee, had Iſſue Francis and William, by ſe⸗ 
veral Uenters, and deviſed Land to Francis his eldeſt Son fo? 
Life, then to the Þeirs ales of his Body; and fo2 Default 
of ſuch Iſſue, to the Heirs Males of William, and the Þeirs 
Males of their Bodies fo2 ever; and fo2 Default of ſuch 
Iſſue, to the Aſe of the right peirs of the Deviſo2; then he 
made a Leaſe to William fo2 30 Pears, to commence after his 
Death, and dies: William enters, and Surrenders this Leaſe 
to Francis, who enters and makes a Leaſe to the Defendant, 
and dies without Iſſue, and William enters and makes a Leaſe 
to the Plaintiff, it was adjudged fo2 William, becauſe he be⸗ 
ing Heir Pale of the Body of the Deviſoz, had by this Li- 
mitation an Eſtate-Tafl, as by Purchaſe, and that the Inhe⸗ 
ritance in Fee⸗Simple did not veſt in Francis. 
2. If Thomas the Covenanto2 had no Eſtate executed in 
Him, yet William his Son in this Caſe may take by way of 
future Spzinging Ale, becauſe the Limitation of an Eſtate 
upon a Covenant to ſtand ſeiſed may be made to commence 
after the Anceſtoz's Death, fo2 the old Sellin of the Cove- 
nantoz is enough to ſuppo2r it. 
There is a great Difference between a Feoffment to Ales, 
Ld. Raym. und a Covenant to ſtand ſeiſed, fo2 by the Feoffinent the 


773-73» Eſtate is executed preſently. 1 Co. 154. Reioz of Chedding- 
tous 


— — 


ton's Caſe: So if there be a Feoffment to A. foz Life, Re- 
mainder to B. in Fee, if A. refuſe, B. ſhall enter p2eſentiy, 
becauſe the Feoffo2? parted with his whole Eſtate ; but if this 
had been in the Caſe of a Covenant to ſtand ſeiſed, if A. had 
refuſed, the Covenanto2 ſhould have enfoyed it again 'till after 
the Death of A. by way of ſpzinging Ge, like the Caſe of 
Parſons and Willis, 2 Roll. Abr. 794. Where a Man cove- 
nants with B. that if he doth not marry, he will ſand ſeiſed 
to the Ale of B. and his peirs, B. dies, the Covenanto2 doth 
not marry; this Aaſe ariſes as well to the Heir of B. as to B. 
himſelf, if he had been living, and he ſhall have the Land in 
the Nature of a Deſcent. 

But if William cannot take it either by Purchaſe oz by De⸗ 
ſcent, he ſhall take it. 

3. Per formam Doni as ſpectal peir to Thomas: This Caſe 
was compared to that in Littleton, Se&. 23. If Lands are 
given to a Man, and the Heirs Females of his Body, if 
there be a Son, the Daughter is not Heir; but yet ſhe (hell 
take it, fo2 Voluntas Donatoris, &c. | 

So if Lands are given to a Man, and the Heirs ales of 
his Body, the youngeſt Son ſhall have it after the Death 
of the eldeſt, leaving Iſſue only Daughters, fo2 theſe are Oc: 
ſcents ſecundum formam Doni. 

So in this Caſe the Eſtate-Tail veſted fn Edward, and 
ow he died without Jfſue, it comes to William per formam 

1. 

Object. The Caſe of Greſwold in 4 & 5 Ph. & Mariæ, Dyer 
156. ſeems to be erp2eſs againſt this Opinion, which was, 
That Greſwold was ſeiſed in Fee, and made a G2ant fo? Life, 
the Remainder to the Heirs Dales of his Bodp, the Kemain⸗ 
der to his own right peirs; he had Iſſue Two Sons, and 
died; the eldeſt Son had Iſſue a Daughter, end died; 
and if the Daughter oz her Uncle ſhould have the Land, 
was the Queſtion in that Caſe: And it was adjudged, that 
the Limitation of the Remainder was void, becauſe Greſwold 
could not make his right Heir a Purchaſer, without depart- — 
ing with the whole Fee; and therekoze Judgment was given una“ 
againſt the ſpecial peir in Tail fo2 the Heir General, which 
was the Daughter. 

Anſw. Admit that Caſe to be Law, (yet th? Judges 
there differed in their Arguments) 'tis not like this at 
Bar, fo2 that Caſe was not upon a Covenant to ſtand 
ſeiſed, but upon a Deed indented, and ſo a Conveyance 
at the Common Law: But fo2 an Authozity in the Point, 
the Caſe of Pybus and Mitford was cited and relied on, voa. Rep. 
which was Trin. 24 Car. 2, Rot. 703. adjudged by Hale Chick 30. 

Vor. IL Hh h Justice, 1 Vent. 3732. 
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Ld. Raym. 
854. 

2 Vern. 409, 
729. 

2 Mod. Caf. 
in L. & Eq. 
161, 

Caſ. temp. 
Mac. 184, 
369, &c. 
360, 377. 


Juſtice, Rainsford and Wild; but Juſtice Twiſden was of a 
contrary Opinion. 

Serjeant Stroud, who argued on the other Side, made 
Thꝛee Points: 

1. Whether this Limitation be good in its Creation. 

2. Jf the Eſtate-Tafl be well executed in Thomas the Cove: 
nanto? : | 

3. Ik it be good and well executed, whether when Edward 
died without Iſſue, the whole Eftate-Tail was not ſpent? 


1. And as to the firſt Point, he held that this Limitation 


to the Heirs Males of Thomas, was void in the Creation, 
becauſe a Man cannot make himſelf oz his own right Þeir a 
Purchaſer, unleſs he will part with the whole Eſtate in Fee, 
Dyer 30g. b. 

Tf A. being ſeiſed in Fee, makes a Leaſe fo2 Life to B. 
the Remainder to himſelf fo2 Pears, this Remainder is void; 
ſo lk it had been to Himſelf fo2 Life, becauſe he hath an Eſtate 
in Fee, and he cannot reſerve to himſelf a leſſer Eſtate than 
he had befoze. 42 Afl. 2. 

If J give Lands to A. fo; Life, the Remainder to my ſelf 
fo2 Life, the Remainder in Fee to B. after the Death of A. 
in this Caſe B. ſhall enter, fo2 the Remainder to me was 
void. 1 Hl. 5. 8. 42 Ed. 3. 5. Bro. Eſtate 96. Dyer 69. b. 

'Tfs true, the Caſes are put at the Common Law, but 
the Statute of Ales makes no Alteration ; fo2 accozding to 
the Rules {aid down in Chudleigh's Caſe, by my Lozd Chicf 
Juſtice Popham, 1 Co. 138. 

1. Ales are odious, and ſo the Law will not favour them. 

2. A Rule at Common Law ſhall not be bzoke to veſt an 
Ciſe, and the Uſes here cannot veſt without bzeaking of a 
Rule in Law. 

3. Ciſes are raiſed ſo pzivately, that he who takes them 
may not know when they veſt, and fo2 that Keaſon they are 
not to be favoured, 

4. The Statute annexes both the Poſſeſſion and the Uſe 
together, as they veſt and deveſt both together. Moor 713. 
2 Co. 91. Co. Lit. 22. Moor 284. 

2. As to the ſecond Point, the Eſtate is not executed in 
Thomas, and therefoze William cannot take it by Deſcent; 
Heirs of his Body, oz Heirs Pale, are good Mods of Li- 
mitation to take by Purchaſe from a Stranger, but not from 
an Anceſtoz, fo2 there he ſhall take by Deſcent, and fo2 this 
there is an Authozity. Co. Lit. 26. b. John had Iſſue by 
his Wife Roberga, Robert and Mawd: John dies, Michael 
gave Lands to Roberga, and to the Peirs of her Mul⸗ 
band on her Body begotten; Roberga in this Caſe — 
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but an Eſtate fo2 Life, fo2 the Fee-Tail veſted in Robert, and 
when he died without Tſſue, his Siſter Mawd was Tenant 
in Tail per formam Doni, and in a Formedon ſhe counted as 
Heir to Robert, which ſhe was not, neither was ſhe Heir to 
her Father at the Time of the Gifc, yet it was held good; 
fo2 the Mozds, viz. Heirs of the Body of the Father, wete 
Cos of Purchaſe in this Caſe. 

Tf therefoze no Cle fo2 Life veſted in Thomas, then Wil- 
liam cannot take by Deſcent, Dyer 156. Co. Lit. 22. Hob. 31. 
Dyer 309. 1 Co. 154. Lozd Paget's Caſe, cited in Hob. 151. 

3. To the third Point, Admitting both the fozmer to be 
againſt him, pet ſince Edward is dead without Iſſue, the 
Eſtate-Tail is ſpent. 


But the whole Court were of Opinion, That William Judgment. 


ould inherit this Land in Queſtion ; fo2 though at the Com: 
mon Law a Man cannot be Donoz and Donee, without he 
part with the whole Eſtate, yet 'tis otherwiſe upon a Cove- 
nant to ſtand ſeiſed to Ales: And ik any other Conſtruffon 
ſhould be made, many Settlements would be ſhaken, in which 
nothing was moze uſual now, than to covenant to ſtand ſeiſed 
to the Uſe of himſelf, and the Yeirs Dales of his Bopp, &c. 

They all agreed alſo, That rhe Eſtate being well limited, 
William ſhould take per formam Doni, as ſpectal Deir, fo2 
Voluntas Donatoris in Charta manifeſte expreſſa obſervetur; and 
tis apparent Thomas intended that William ſhould have it, oz 
elſe the Limitation to his Heirs Males had been needleſs. 

So that taking it fo2 granted, that the Eſtate-Tafl once 
veſted is not ſpent by his dying without Iſſue, but it comes 
to William by Deſcent, and not as a Purchaſor, foz ſo he 
could not take it, becauſe he is not Heir, and till Thomas be 
dead without Iſſue, the Tail cannot be ſpent, ſo there was 
no Difficulty in that Point. | | 

And they held the Opinions of Dyer and Saunders in Creſ- 
wold's Caſe to be good Law, who were divided front the other 
Juſtices, but they doubted of Pybus and Mitford's Caſe, whe- 
ther it was Law oz not; they doubted alſo, whether by any 
Conſtruction Thomas could be ſaid to have an Eſtate fo2 Life 
by Implication; they doubted alſo of the ſpꝛinging Uſe, but 
they held that this Limitation was good in its Creation, and 
Judgment was given accozdingly. 


Cock- 


. 
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Cockram Executor verſus Welby. 


— — [? Debt, the Plaintiff declared, That his Teſtatoz reco⸗ 
pleadable by a 1 VereD a Judgment in this Court, upon which he ſued out 
—— a Fieri facias, which he delivered to the Dekendant being She: 
by F a, and kiff Of Lincoln, and thereupon the ſaid Sheriff returned Fieri 


9 Years pas. feci, but that he hath not paid the Money to the Plaintiff, per 
1 Met. 245- quod Actio accrevit, &c. 
14. Ram, Che Defendant pleated the Statute of Limitations, to which 
838, 880, the Plaintiff demurred. 
— 2 And the Mueſtion was, Uhether this Action was barely 
grounded on the Contract, 02 whether it had a Foundation 
upon Matter of Record? 

Ik on the Contra# only, then the Statute ok 21 Jacobi 
cap. 16. is a good Plea to bar the Plaintiff of his Action, 
which enacts, That all Actions of Debt, grounded upon any 
Lending or Contract, without Specialty, ſhall be brought within 
Six Years next after the Cauſe of Action doth accrew ; and in 
this Caſe Nine Years had paſſed. 

But if it be grounded upon Matter of Recozd, that is a 
Specialty, and then the Statute is no Bar, 


Serjeant Barrel held this to be a Debt upon a Contraf 
without Specialty, ko: when the Sheriff had levied the 
Monep, the Acton ceaſes againſt the Party, and then the 
Law creates a Contra#, and makes him Debtoz, as it is 
in the Caſe of a Talley delivered to a Cuſtomer. 

It lies againſt an Executoz, where the Action ariſes quali 
ex Contractu, which it would not do ik it did not ariſe ex Ma- 
teticio, as in the Caſe of Devaſtavir. 

'Tis true, the Judgment recovered by the Teſtato2, is 
now ſet fo2th by the Plaintiff Erecutoz, but that is not the 
Szound but only an Inducement to the Action, fo2 the JD lain⸗ 
tiff could not have pleaded Nul tiel Record, ſo that 'tis the 
meer Receſving the Money which charges the Defendant, 
and not Virtute Officii upon a falſe Return; fo2 upon the 
Receipt of the Monep he is become Debtoz, whether the 
CUrit be returned oz not, and the Law immediately creates 
a Contrat; and Contracts in Law are as much within 
the Statute, as atual Contrats made between the Par⸗ 
ties. 


All 
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All which was admitted on the other Side; but it was 
ſaid, that this Contract in Law was chiefly grounded upon 
the Recozd, and compared it to the Caſe of Attornies Fees, 
which hath been adjudged not to be within the Statute, 
though it be quaſi ex Contractu, becauſe it depends upon 
Matter of RKecozd, Roll's Abridg. tit. Debt, 598. pl. 17. 


And afterwards in Michaelmas Term following, by the 
Opinions of the Chief Juſtice, Wyndham and Atkins, Ju- 
ſfices, it was held that this Caſe was not within the Sta- 
tute, becauſe the Aion was bzought againſt the Defendant 
as an Officer, who afed by vertue of an Execution; in 
which Caſe the Law did create no Contra#, and that here 
was a Wrong done, fo2 which the Plaintiff had taken a 
p2oper Remedy, and therefoze ſhould not be barred by this 
Statute. - 

Juſtice Scroggs was of a contrary Opinion; fo2 he ſaid, 
Tf another received Monep to his Ale due upon Bond, the 
Receipt makes the Party ſubjet to the Action, and ſo is 
within the Statute. 


But by the Opinions of the other Juſtices, Judgment was 
given fo2 the Plaintiff, 


Major verſus Grigg. In Banco Regis. 
* Plaintiff bzought an Aion, fo2 that the Defen- Covenant to 


dant Non indempnem conſervavit ipſum de & concernente fag Fame 

Occupation quorundam clauſorum, &c. ſecundum formam Agrea- Plaintiff ſets 
menti, and ſets fozth a Diſturbance by one who commenced 1 
a Sult againſt him in ſuch a Term Concernente Occupation gurber, good 
. clauſorum 7 nh but doth not ſet kozth that the Perſon ſuing after Verdia. 
had any Title, which (it was ſaid) ought to have been ſhewn, © Elz. 
as if a Pan makes a Leaſe fo2 Pears, and covenants fo? Tro. Jac. - 
quiet Enjoyment, in an Action bzought by the Leſſee upon $15» $25- 
that Covenant, it muff be ſhewn that there was a lawful z: 7% 
Title in the Perſon who diſturbed, oz elſe the Adion will : Sund. 178. 

But this being after a Uerdi#, and the Plaintiff ſetting 14. Raym. 
fozth in his Declaration, that the Diſturber recovered per 669. 
Judicium Curiz, the Court now were all of Opinion that 1 23% 
Judgment ſhould be given fo2 the Plaintiff. in L. & Eq. 

Vor. II. lii Taylor 248. 


W. 3. 510. Caſ. temp. An. 273. Cal, temp. Mac 384, 184, 145, 210, 229, gy 
681, 973, 514, 873, 1006, 1011. a ies * % Jor. Ine. 40g 
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Payment to 
the Marſhal 
no Di 

to the Plain- 
tiff at whoſe 
Suit the De- 
fendant was 
in Execution. 
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Taylor verſus Baker. 


ÞE Caſe was, viz. A Man being in Execution, doth 

actually pay the Money to the Marſhal, fo2 which he 
was impziſoned, and thereupon was diſcharged; and whether 
he ſhould pay it again to the Plaintiff upon a ſecond Execu⸗ 
tion, was the Queſtion. 


Sanders argued, that he ſhould not pay it again; he ſaid, 
This Caſe was never adjudged, and therefoze could pꝛodute 
no Authozity in Point to warrant his Opinion, but Parallel 
Caſes there were many. 

As if the Sheriff take Goeds in Execution by vertue of a 


Fieri Facias, whether he ſells them oz not, yet being taken 


from the Party againſt whom the Erecution was ſued, he 
ſhall plead that Taking in Diſcharge of hiinſelf, and ail | 
not be liable to a ſecond Execution, though the Sheriff hath 
not returned the Writ; and the Reaſon is, becauſe the De⸗ 
fendant cannot avoid the Execution, and he would therekoze 
be in a very bad Condition if he was to be charged the ſe- 
cond Time, 

And if the Sheriff ſhould die after the Goods are taken in 
Execution, his Erecutozs are liable to the Plaintiff to (a- 
tisfy the Debt, fo2 they have paid pro quo, and tis in Na- 
ture of a Contract raiſed by Law. 

By the Moꝛds of the Capias ad Satisfaciend' it doth appear, 
that the Deſign of that Writ is to enkozce the Payment of 
the Debt by the Impziſonment of the Defendant : The She- 
riff thereupon returns, that he hath taken the Body, and 
that the Defendant hath paid the Money to him, fo2 which 
Reaſon he diſcharged him; and fo2 this Return he was 
amerced, not becauſe he diſcharged the Party, but becauſe he 
had not bought the Yoney into the Court; fo2 the Law ne- 
ver intended that a Pan ſhould be kept in Paiſon after he 
had paid the Oebt. 

In this Caſe the Defendant can have no Remedy to reco- 
ver it again of the Warſhal, becauſe it was not a bare Pap⸗ 
ment to him, but to pay it over again to the Plaintiff, and 


likewiſe in Conſideration that he ſhould be diſcharged from 


his Impziſonment. 

Ik it chould be objefed by the Barſhal, that the Plaintiff 
hath an Acton of Eſcape againſt him, and likewiſe by the 
Plaintiff, that he did not make the Gaoler his Steward 02 
Bailiff to receive his Money. fd 

1 My. 


— — 
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Anw. The Gaoler is made his Bailiff to keep the Party 
in Execution; and it would be very hard, that when the 
Puſoner will lay down his Money in Diſcharge of the Debt, 
that the Gaoler ſhould not have full Power to diſcharge 
fm. og 
i Tf he had come in Michaelmas Term after the long Jaca⸗ 
tion, and inkozmed the Court that he had offered to pay the 
Erecution-Woney to the Marſhal, and that he would not 
take it, and that the Plaintiff could not be-found, the Comt 
would have made a Kule to help him. 


Mz. Holt, contra. If the Payment had been good to the 
Sheriff 02 Marſhal, yet tis not pleadable to the ſecond Exe⸗ 
cution, becauſe tis Matter in Fact. 

That which hath been objefted, that the Party hall plead 
to a ſecond Execution, that his Goods were taken by a fo2- 
mer Fieri Facias cannot be; fo2 no ſuch Plea can be good, 
becauſe by that Writ the Sheriff hath erpzeſs Authozity to 
levy the Money; and the Plea is not Payment to the She- 
riff, but that the Money was levied by him by vertue of the 
Crit, which ought to be bzought into the Court, and an 
Audita Querela lies againſt the Plaintiff, and then the De- 
| GR — to be bafled. 1 Leon. 141. Askew cerſ#s The Earl 

0 1NCOm. 


Jones and Rainsford were of Opinion, That. the Defendant 14. rayn. 
might have Remedy againſt the Parſhal to recover his Mo- 399- 
ney again, and that the Payment to him was no Diſcharge 
to the Plaintiff at whoſe Suit he was in Execution: But 
Juſtice Wyld was of another Opinion, Quere. 


The Lord Marqueſs of Dorcheſter's Caſe. In Cum- 


muni Banco. 


Na Scandalum Magnatum: Serjeant Pemberton moved to! Lev. 148. 
have good Bail, which the Court denied, and ſaid, That —— 
in ſuch Caſe Bail was not requirable, but notwithſtanding chang d in a 
the Defendant conſented to put in 50 l. Ball. Scandalum 
And then upon the uſual Affidavit moved to change the 84 6 
Viſne, the Action being laid in London, which was oppoſed V. Cat emp. 


by the Serjeant, who deſired that it might be tried where W. 3. 420, 


it was laid; but he ſaid in this Caſe, that the Vine could 14. Kym. 
not be changed, 954: 
* temp. 


An. 9, 49. 
1. Becauſe 1 Bane 343. 


Stra. 807. 


— _ 
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1. Becauſe the King is a Party to the Suit, fo2 'tis tam 
pro Domino Rege quam pro ſeipſo. 

2. The Plaintiff is a Lo2d of Parliament which is ad⸗ 
journed and will meet, and therefoze it would be inconve⸗ 
nient to try the Cauſe in the Country, ſince the Service ok 
the King and Kingdom doth require his Attendance here; 
and he ſaid, That upon the like Motion fn B. R. between 
the Loꝛd Stamford and Needham, the Court would not change 
the Viſue. 


- Vent. 363, North, Chief Juſtice, ſaid, That he always took ft as a 

1. Jones 192. CUTrent Opinion, that in a Scandalum Magnatum the Viſhe 

contra, could not be changed; fo? ſince it was in the Nature of an 
Infomation, it being tam quam, 'twas adviſable whether it 
was not within the Statute of 21 Jac. which doth appoint 
Inkozmations to be tried in their pꝛoper Counties. 


T. Jones 192. But Juſtice Atkins fnclined, that the Viſne might be 
changed; fo2 though by the Wisdom of the Law a Jury of 
the Netghbourhood are to try the Cauſe, pet in Point of 
Juſtice the Court may change the Viſne; to which it was 
objeted, that then there would be no Difference between lo- 
cal and tranſitoꝛy Aﬀtons. : 

Adions of Debt and Accompt ſhall be bzought in their 
p2oper Counties, 6 R. 2. and it was argued, that an Atto; 
ney is ſwozn to bzing Actions no where elle, 


But the Court not agreeing, at laſt the Defendant was 
willing that the Cauſe ſhould be tried in London, if the 
Plaintiff would conſent not to try it befo2e the firſt Sitting 
in the nert Term, 

And as to that Reaſon offered, why the Viſne ſhould not 
be changed, becauſe the Plaintiff was a Lozd of Parliament, 
Juſtice Atkins ſaid, That that did not ſatisfy him; it might 
be a good Gꝛound to move fo2 a Trial at the Bar; to which 
it was anſwered, That in the Caſe of the Earl of Shaftsbury 
the Court would not grant a Trial at the Bar without the 
Conſent of the Defendant. 

The Viſne was not changed. 


2 Beaver 


. lu. - * 
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Beaver verſus Lane. 


© on made to Baron and Feme, the Pusband alone Covenant to 
bzings the Action, Quod teneat ei conventionem ſecundum B10 and 
formam & eftectum cujuſdam Indenturæ inter Querentem ex una Baron alone 
parte, & Defendentem ex altera parte confect, and this was fo? — bring 
not repairing his Þouſe : After Uerdi# fo2 the Plaintiff it“ on. 
was moved in Arreſt of Judgment, becauſe of this Uariance. 

But the Court ozdered, that the Plaintiff ſhould have La. Raym. 4 
his Judgment, fo2 the Jndenture being by Baton and Feme, * . 
it was therefoze true, that it was by the Baron, and the , 4 
Action being bꝛought upon a Covenant concerning his Houſes, 2 Wms. 497. 
and going with them, though it be made to him and his * ok. 
lite, yet he may refuſe quoad her, and bzing the Anion W. 320, 
alone: And the Chief Juſtice ſaid, That he remembzed an 346. 


Authozity in an old Book, That if a Bond be given to Ba- ©** _ 


ron and Feme, the Husband ſhall bzing the Aﬀion alone, 70, 7, 1 
which ſhall be looked upon to be his Refuſal as to her. — 5 | 
| 726, 977 


Calthorp verſus Phillips. 


1 Queſtion was, in regard a Superſedeas is not re- 5 4e, 
turnable in the Court, whether the old Sheriff is mutt be de- 
bound to deliver it over to the new one oz no; and it was cr by che 
urged that it ought not, becauſe the old Sheriff is to keep ft the new one. 
fo2 his Indempnity, and he may have Occaſion to plead it. Mod. Rep. 
But on the other Side it was inſiſted by Serjeant George 5 ny 
Strode, that it ought to be delivered to the new Sheriff, and oz. 
that there was a CUrit in the Regiſter, which pꝛoved it 
fol. 295. and if it ſhould be otherwiſe, theſe Jnconveniences 
would follow: 
1. Jt would be inconvenient that the Capias againſt the 
Defendant ſhould be delivered to the new Sheriff, and not 
the Superſedeas which was to admit the Charge and not the 
Diſcharge, Weſtby's Caſe. 3 Co. 73. And it was the con⸗ 
ſtant P2zaitice not only to deliver the Superſedeas, but the very 
Book in which tis allowed; and this he ſaid appeared by 
the Certificates of many CUnder-Sheriffs, which he had in 
his Hand. 
2. Ik the Sheriff hath an Exigent againſt B. who appears 
and bzings a Superſedeas to the old Sheriff, and then a - 
new Sheriff is made, if he hath not the Superſedeas he 
may return him outlawed by vertue of the Exigent; ſo in 
the Caſe of a Judgment ſet aſide fo2 Fraud oz Pzattice, 
Vor. II. K and 


5 
4 
ig 
9 
* 
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and a Superſedeas granted; and the like in the Caſe of an 
Eſtrepement which is never returned; and it would be an 
endleſs Wozk upon the coming in of every Sheriff to renew 
this Writ. 

As to the Dbjetion, that the old Sheriff may have Occa: 
ſion to plead it: As often as ſuch Occaſion happens, he may 
have Recourſe to it in the Office of the new Sheriff, and he 
can have no Title to it by the Direction of the Crit, koz 
that is Vicecomiti Berks, and not to him by erpzeſs Chziſtian 
and Surname ; and of that Opinion was all the Court, and 
Judgment was given accozdingly, niſi Cauſa, &c. 


Hamond werſus Howel Recorder of London. 


An Acton | Impriſonment. The Defendant pleads ſpecially, the 
— Subſtance of which was, That there was a Commil. 
Judge for ſion of Oyer and Terminer direited to him amongſt others, 
—— on &c. and that befoze him and the other Commiſſioners 
daes. 2. Penn and gz. Mead, Two Preachers, were indited fo! 
1 Mod. Rep. being at a Conventicle; to which Tndi#ment they pleaded 
3 Not guilty, and this was to be tried by a Jury; whereof 
Vaagh. 135. the Plaintiff was one; and that after the Witneſſes were 
Caſ. temp. Twozn and examined in the Cauſe, he and his Fellows found 
— 4 ay the Pziſoners, Penn and Mead, Not guilty, whereby they 
566. were acquitted ; & quia the Plaintiff male ſe geſſerit in acquit- 
— 2 ting them both againſt the Diretion of the Court in Matter 
168. 757. of Law, and againſt plain Evidence, the Dekendant and the 
other Commiſſioners then on the Bench fined the Jury 40 
Marks a⸗ piece, and fo: Non-payment committed them to 
Newgate, &c. 

The Plaintiff replies, de Injuria ſua propria, abſque hoc, that 
he and his Fellows acquitted Penn and Mead againſt Evi- 
dence; and to this the Defendant demurred. 

Serjeant Goodfellow, who would have argued fo2 the De- 
fendant, ſaid, That he would not offer to ſpeak to that 
Point, whether a Judge can fine a Jury fo2 giving a Uerdi# 
contrary to Evidence, ſince the Caſe was ſo lately and ſo- 

* Vaugh. lemnly reſolved by all the Judges of. England, in * Buſhel's 
146. Caſe, that he could not fine a Jury koz ſo doing. 

But admit a Judge cannot fine a Jury, pet if he doth, no 
Action will lie againſt him fo2 ſo doing, becauſe 'tis done 
as a Judge. 12 Hl. 4.3. 27 All. pl. 12. But the Court 

1 Roll. Abr. told him, That he need not labour that Point, but deſired 
Tier. Q. pl. to heat the Argument on the other Side what could be ſaid 
1. fo? the Plaintiff. 

4 Serjeant 
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Serjeant Newdigate argued, that this Adlon would lie. 


1. Jt muſt be admitted, that the Jmpziſonment of the 
Jury was unlawful, and then the Conſequence will be, that 
all that was done at that Time by the Commiſſioners oz 
Judges was both againſt Magna Charta and other Acts of 
Parliament, the Petition of Right, &c. and therefoze their 
Pꝛoteedings were void, oz at leaſt very irregular to impzi⸗ 
ſon a Jury-man without P2eſentment o2 due Pꝛoceſs in Law, 
and conſequently the Party injured ſhall have an Action fo2 
his falſe Impꝛiſonment. 

In 10 H. 6. f. 17. In an Action bzought fo2 falſe Impzi⸗ 
ſonment, the Defendant juſtifies the Commitment to be fo? 
Sulpicion of Felony; but becauſe he did not ſhew the G2zound 
of ſuch Suſpicion, the Juſtification was not good. 

The Crial of Penn and Mead, and all Incidents there- 
unto, as ſwearing the Jury, examining of the Witneſſes, 
taking of the Uerdif, and acquitting the Pziſoner, were all 
within the TCommiſſion; but the fining of the Jury, and the 
impꝛiſoning of them fo2 Non-payment thereof, was not juſti- 
fiable by their Commiſſion, and therefoze what was done 
therein was not as Commiſſioners o2 Judges. 

If this Action will not lie, then the Party has a Wrong 
done, fo2 which he can have no Remedy; koz the O2der 
ko; paying of the Fine was made at the Old-Bailey, upon * Ven. 
which no Writ of Erroz will lie; and though the Objec⸗ Je. —— 
tion, that no Action will lie againſt a Judge of Reco2d W. z. 300. 
fo2 what he doth quatenus a Judge, be great, the Reaſon of sus 39:, 
which is, becauſe the King himſelf is de Jure to do Juſtice to 328, 337; 
his Subjefs, and becauſe he cannot diſtribute it himſelf to 
all Perſons, he doth therefoze delegate his Power to his 
Judges, and if they misbehave themſelves, the King him- 
ſelf ſhall call them to Account, and no other Perſon. 12 Co. 

24, 25. 

But that concerns not this Caſe, becauſe what was done 
here was not warranted by the Commiſſion, and therefoze 
the Defendant did not a# as a Judge; and this Difference 
hath been taken and allowed, That in Caſe- of an Officer, 
if the Court hath Jurisdi#fon of the Cauſe, no Aﬀion will 
lie againſt him fo2 doing what is contrary to his Duty; but 
if all the P2oceedings are coram non Judice, and ſo void, an 
Afton doth lie. 10 Co. 77. 

So in the Caſe of a Juſtice of the Peace oz Conſtable, 
where he exceeds his particular Jurisdiction; ſo ik a Judge 
of Niſi Prius doth any Thing not warranted by his Commil- 
lion, 'tis void, 

,* ; And 
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Bridgman 
131. 


Curia. 


mn... 


And that the Commiſſioners here had no Power to impoſe 
this Fine, he argued from the very Nature of the p2etendey 
£ffence, which was neither a Crime oz in any wiſe puniſh: 
able, becauſe what the Plaintiff did was upon his Dath; and 
fo2 that Reaſon it hath been adjudged fn the Caſe of * Agard 
and Wild, that an Afﬀion would not lie againſt one of the 
G2and Jury after an Acquittal, fo2 pꝛocuring One to be in: 
diffed fo2 Barretry, becauſe he is upon his Oath, and it can⸗ 
not be pꝛeſumed that what he did was in alice. 

The Habeas Corpus gives the Party Liberty, but no Re: 
compence fo2 his Impziſonment, that muſt be by an Aion 
of falſe Impziſonment, if otherwiſe, there would be a Failure 
of Juſtice; and it might encourage the Judges to af ad 
Libitum, eſpecially in inferio2 Courts, where Mapoꝛs and 
Bailiffs might puniſh Juries at their Pleaſures, which would 
not only be a Szievance to the Subject, but a Pꝛejudice to 
the King himſelf, becauſe no Juries would appear where they 
are ſubject to ſuch arbitrary Pꝛoceedings. 

An Action on the Caſe lies againſt a Juſtice of the 
Peace fo2 refuſing to take an Dath of a Robbery committed. 
1 Leon. 323. and yet it was objefted that there he was a 
Judge. Quære. Brook 204. March 117. fo; which Reaſons 
he pꝛayed Judgment fo2 the Plaintiff, 

But the whole Court were of Opinion, that the bꝛinging 
of this Action was a greater Dffence than fining of the Plain⸗ 
tiff, and committing of him fo2 Non-payment, and that it 
was a bold Attempt both againſt the Government and Juſtice 
in general. 

The Court at the Old Bailey had Jurisdition of the Cauſe, 
and might try ft, and had Power to puniſh a WMisdemea⸗ 
nour in the Jury; they thought it to be a Pisdemeanour 
in the Jury to acquit the P2iſoners, which in truth was 
not ſo, and therefoze it was an Erroz in their Judgments, 
fo2 which no Action will lie: Pow often are Judgments given 
in this Court reverſed in the King's Bench? And becauſe the 
Judges have been miſtaken in ſuch Judgments, muſt that 
needs be againſt Magna Charta, the Petition of Right, and 
the Liberties of the Subject? Theſe are mighty Wozds in 
Sound, but nothing to the Batter. 

There hath not been one Caſe put which carries any 
Reſemblance with this; thoſe of Juſtices of the Peace 
and Mapoꝛs of Cozpozations are weak Inſtances; nei⸗ 
ther hath any Authozity been urged of an Action bꝛought 
_ a Judge of Reco2d fo? doing any Thing quatenus a 

udge. 


I That 
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That Offences in Jurymen map be puniſhed without Pꝛe⸗ 
ſentment, is no new Doctrine; as if they ſhould either eat o: 
dꝛink befoze they give their Aerdick, oz fo: any Contempt 
whatſoever 2: But tis a new Doctrine to ſay, That if a Fine 
be ſet on a Juryman at the Old-Baily, he hath no Remedy but 
to pay it; fo2 a Certiorari may be bꝛought to remove the ©2der 
by which it was impoſed, and it may be diſcharged if the 
Court think fit. 

As to what hath been objefted concerning the Liberty of 
the Subject, that is abundantly ſecured by the Law already; 
a Judge cannot impoſe upon a Jury fo2 giving their Cerdit 
contrary to Evidence; if he doth any Thing ujuſtly oz coz- 
ruptly, Complaint may be made to the King, in whoſe Name 


Tudgments are given, and the Judges are by him delegated 


to do Juſtice, but if there be Erro2 in their Judgments, as 
here, tis void, and therefoze the Barons of the Exchequer 
might refuſe to iſſue Pꝛoceſs upon it, and there needs no 
CUrit of Erroz, fo2 the very Eſtreats will be vacated. | 
Though the Defendants here af#ed erroneouſly, yet the con⸗ 
trary Opinion carried great Colour with it, 'becauſe it might 
be ſuppoſed very inconvenient fo2 the Jury to have ſuch Li- 
berty as to give what Uerdifts they pleaſe ; ſo that though 
they were miſtaken, yet they a#ed judictally, and fo2 that 
Reaſon no Action will lie againſt the Defendant; and Judg- 


ment was given accozdingly. 


The Caſe of the Warden of the Heet. 
Omplaint was made by Serjeant Turner on the Part of 


the Pariſhioners of St. Brides, London, againſt the 


Warden of the Fleet and his Priſoners, fo2 that he ſuffered 
ſeveral of them to be without the Malls of his Pziſon, in 
Taverns and other Houſes adjoining to the Pꝛiſon and front- 
ing Fleet-Ditch, where they committed Diſozders, and when 
the Conſtable came to keep the Peace, and to execute a War- 
rant under the and and Seal of a Juſtice of Peace, they 
came in a tumultuous Danner, and hindered the Erecution of 
Juſtice, and reſcued the Offenders, and often beat the Offi 
cers, the Warden often letting out 20 02 3o of his Pziſoners 
upon any ſuch Occaſion to inflame the Diſo2der. 

It was p2ayed therefoze, That this Court, to which the 
Pꝛiſon of the Fleet doth immediately relate, might give ſuch 
Direſtions to the Warden, that theſe Miſchiefs fo2 the future 
might be pꝛevented, and that the Court would declare thoſe 
Houſes out of the Pꝛiſon to be ſubjef to the Civil Magiſtrate. 

Vor. II. LIl | The 
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Curia. The Court were all ok Opinion, (but Juſtice Atkins, who 
doubted) that nothing can p2operly be called the Pꝛiſon of the 
Fleet, which is not within the Malls of the Pziſon, and that 
the Warden cannot pꝛetend an Exemption from the Authozity 
of the Civil Wagiſtrate in ſuch Places as are out of the Pit 
ſon Walls, though Houſes may be buflt upon the Land be⸗ 
longing to the Fleet; fo2 the Pꝛeſervation of the King's 
Peace is moze to be valued than ſuch a pzivate Right. 


But Juſtice Atkins ſaid, It ſuch Places were within the 
Liberties of the Fleet, he would not give the Civil Magiſtrate 
a Jurisdition fn Pꝛejudice of the Warden, but thought it 
might be fit fo2 the Court to conſider upon what Reaſon it 
was that the Warden of the Fleet applied ſuch Þouſes to any 
other Uſes than fo2 the Benefit of the Pꝛiſoners; whereupon 
the Court appointed the Prothonotaries to go thither and give 
them an Account of the Batter, and they would take farther 
Ozder in it. 


St. Mary Magdalen Bermondſey Church in South- 
wark. Jn Scaccario. 


Rate for N a Piohibition, it was the Opinion of the whole Court, 
Buildiga 1 Chat if a Church be ſo much out of Repair, that tis ne: 


_ be ſet by the Ceſſary to pull it down, and that ft cannot be otherwiſe re- 


ror ag paired; that in ſuch Caſe upon a general Marning oꝛ Notice 
Ted. Rep. Given to the Pariſhioners, much moze if there be Notice 
236. given from pouſe to Þouſe, the majo2 Part of the Pariſhio- 
Cal- cemp- ners then p2eſent, and meeting accozding to ſuch Notice, 
1 Mod. Cat map make a Rate fog pulling down of the Church to the 
in L. & Eq. Gzound, and building of it upon the old Foundation, and fo2 
33% 339 making of Uaults where they are neceſſary, as they were in 
Preced. Chan. this Church, by reaſon of the ſpzinging Water; and though 


Sr ene w. the Rate be higher than the Boney paid fo doing all this, 


3.6, 116.83, yet tis good, and the Church-wardens are chargeable foz the 


24b, 235, Overplus, they not being able to compute to a Shilling. 


: That if any of the Partſhioners refuſe to pay their Pꝛo⸗ 


$9, $18. poztion accozding to the Rate, they may be Libelled againſt 
oy 1145 in the Spiritual Court; and if the Libel alledge the Rate 
to be pro Reparatione Eccleſiæ generally, though in Strit- 
neſs Eccleſia contains both the Body and Chancel of the 
Church; pet by the Opinion both of the Court of Com- 
mon Pleas and of the Exchequer, it hall be intended, _— 

4 
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the Rate was only fo2 the Body of the Church; but in this 
Caſe it was made appear clearly, that the Rate was only fo2 
the BP: and that the Miniſter was at the Charge of the 
Chancel. i 


And both Courts agreed, That when a Prohibition is 
moved, and deſired on purpoſe to ſtop ſa good a Wozk, as 
the Building a Church, the Court will not compel the Par⸗ 
ties to take Tſſue upon the Suggeſtion, when upon. Exami⸗ 
nation they find it to be falſe, and therekoze will not grant a 5 
Pꝛohibition; fo2 if the Rate be unduly impoſed, the Party 
grieved hath a Remedy in the Spiritual Court, oz may ap- 
peal if there be a Sentence againſt him. : 


The Biſhop 02 his Chancelloz cannot ſet a Bate upon a 
Pariſh, but it muſt be done by the Pariſhioners themſelves , 
and ſo North, Chief Juſtice, ſaid, That it had been lately 
ruled in the Common Pleas. 


Afterwards the Court of King's Bench was moved fo2 a 
Pꝛohibition in this Caſe, and it was denied, ſo that in this 
Caſe there was the Opinion of all the Thꝛee Courts. This 
Matter was ſo much laboured, becauſe Twenty-Four 
Nuakers were repozted to be concerned in the Rate, and 
they —_ unwilling to pay towards the Building of a 
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Paget werſus Voſlius. In B. R. 


Trial at the Bar in Ejectione firmæ, in which the Jurp Iadgment 
found a ſpetial Uerdi# : The Caſe was, viz. That de Conne. 
Dꝛ. Voſſius the Defendant, being an Alien, and a Subject of tion of Words ; 
the States of Holland, falling into Diſgrace there, had his Je, 
Penſion taken from him by publick Authozity : Afterwards he! Ven 3 
came into England, and contrafed a great Friendſhip with 2 Lev 191. 
one Oz. Brown a Prebendary of Windſor; then a War bzoke 1, . v1 fe. 
— — r drama the King iſſued fo2th + 1485 
zoclamation, declaring the ſaid Mar, and the Hollan- in L. & Ed. 
ders to be Alien Enemies. = ; pes 1 * 
Dz. Brown being ſeiſed of the Lands now in Queſtion, 
being of the Galue of 200 l. per Ann. and upwards, made his 
Will in theſe Wozs in Writing, Inter alia, 02. Item I give 
all my Manor of S. with all my Freehold and Copyhold Lands, 
Oc. to my dear Friend Dr. 1aac Voſſius, during his Exile from 
his own Native Country; but if it pleaſe God to reſtore him to 
his 
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his Country, or take him out of this Life, then 1 give the ſame 
immediately after ſuch Reſtoration, or Death, to Mrs. Abigail 
Hereningbam for ever. 

A Peace was afterwards concluded between England and 
Holland, whereby all Intercourſes of Trade between the Two 
Nations became lawful; but Dꝛ. Voſſius was not ſent fo2 over 
by the States, no2 was there any Oker of Kindneſs to him, 
but his Penſion was diſpoſed of and given to another. 

That the Dof#o2 might return into his own Country when 
he pleaſed, but that he ſill continued in England. 

And whether he oz the Leſſoz of the Plaintiff, zs. Heve- 
ningham, had the better Title, was the Mueſtion. 

Note; Dy, Voſſius was enabled to take by Gzant from the 


King. 


Ex parte Pemberton, Serjeant fo2 the Leſſo2 of the Plaintif, argued, 
r. Chat the Eftate limited to the Defendant is determined, 
which depended upon the Conſtruftfon of this Devile. be 
did agree that the Mill was obſcure, and the Intent ok the 
Deviſo2 muſt be collected from the Circumſtances of the Caſe, 
* 2 Cro. 62, and it is a Rule, That accozding to the * Intent of the Par: 
571% 416. tics a Mill is to be interpꝛeted. 

. 'Tis plain then, that the Deviſo2 never intended the De- 
fendant an Eſtate fo2 Life abſolutely, becauſe it was ta de- 
pend upon a Limitation, and the Mozds are expꝛeſs to that 
Purpoſe, fo2 he deviſes to him during his Exile, &c. | 

Now the Queſtion is not ſo much what is the genuine and 
pꝛoper Senſe and Signification of thoſe Mozds, as what the 
Teftato2 intended they ſhould ſignify. 
1. Therefoze the moſt pzoper Signification of the Mozd 
4 Exile, is a penal Pꝛohibiting a Perſon from his Native 
| Country; and that is ſometimes by Judgment oz Edi, as 
| in the Caſe of an Act of Parliament; and ſometimes 'tis 
1 choſen to eſcape a greater Puniſhment, as in Caſes of Abju- 
4 ration and Tranſpoztation, &c. 
| But he did not think that the Teſfato2 took the Moꝛd 
q | Exile in this reſtrained Senſe, fo2 D. Voſſius was never fo2- 
" 


— 


mally o2 ſolemnly Baniſhed; "if that ſhould be the Senſe of 
the Cov, then nothing would paſs to the Dofto2 by this 
Till, becauſe the Limitation would be void; and like to the 
Caſe of a Deviſe to a married Woman durante viduitate, and 
ſhe dies in the Life-time of her Þusband; oz to a (Woman 
Sole during her Coverture, oz of a Deviſe to A. the Re- 
mainder to the right Þeirs of B. and A. dies E B. ſo that 
this could not be his Meaning. 


3 2. The 


— —  — _ — .___ 

Att... as. Fon 
— >. —— 2 i 8 gb „ r 
— 


Falch 29 Car: II. in Banco Regis. 225 


2. The Wow Exile, in c common warlance. is taken only 
fo2 Abſence from one's Native Country; but this is a very 
impꝛoper Signitication of the Wozd, and nothing but a Cata- 
chreſis can juſtify it, and therefo2e the Teſtatoꝛ could not in- 
tend it in this Senſe; tis too looſe and inconſiderable an Tn- 
terpꝛetation of the Wow fo2 the Judgment of the Court to 
depend on, tinleſs' there were circumſtantial P2oofs, amount: 
ing almoſt to a Demonſtration that it was thus meant: But 
it plainly appears by the following Mozds, this was not the 
Meaning of the Teſtatoz; fo2 tis ſald, If it pleaſe God to re- 
ſtore him to his Country; which ſhews that there was ſome Pꝛo⸗ 
vidence 62 other which obſtruced his Return thither, and ſo 
could not barely intend a voluntary Abſence, fo2 if ſo, he 
might have expzeſſed it, viz. during his Abſence from his 
Country, oz 'till his Return thither, oz whilſt he ſhould ſtay 
in England, and not in ſuch doubtful Moꝛzds. 

3. By the Wow Exile, is meant a Perſon's lying under the 
Diſpleaſure of the Government where he was bozn, oz of 
ſome great Perſons who Have an Influence upon the Govern- 
ment, oz have an Authozity over him; which makes him 
think convenient (conſidering ſuch Circumſtances) to with 
draw himſelf, and retire to ſome other Place; and this is a 
Senſe of the Wow between both the kommer, and even in 
the Common Law we are not Strangers to the Accepta- 
tion of the Mod in that Senſe. There is a Caſe omni 
exceptione major in the Crit of Caſte, which is, Fecit vaſ- 
tum de domibus, venditionem de boſcis, & exilium de homini- 
bus; tis in the Regiſter, and in the Mrit on the Statute 
of Marlebridge, cap. 24. where by the exilium de hominibus, 
is meant the hard eich age ok Tenants, oz the Menacing ok 
them, whereby they fly from their Pabitations. 2 H. 6. 11. 
Els found in this Caſe, that the Oefendant was under the 
Diſpleaſure of his Governozs, the War bꝛoke out, and there- 
fo2e, it might not then be ſafe fo2 him to return; and koꝛ that 
Reaſon he might think it ſafe fo2 himſelf to abide here, and 
this Dꝛ. Brown the Teſtatoꝛ might know, which might allo 
be the Reaſon of making the Mill. 

But now all Acts of Doftility are paſf, and ſo the Deken⸗ 
dant's Receſs is open; and it hath pleaſed God to reſtoze the 
Dofto!, but he is not pleaſed to reſtoze himſelf, fo2 the Jury 
find he is not returned: Now if a Man hath an Eſtate 
under ſuch a Limitation to do a Thing which may be done 
when it pleaſeth the Party; in ſuch Caſe if he neglef oz re⸗ 
fuſe to do the Thing, the Eſtate is determined. 15 H. 7. 1. 
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Tf J grant a Man an Annuity till he be p2omoted to a 
Beneſice, and J p2ovide a Pꝛeſentation faz him, and he will 
not be Jnſtituted and Induced, the Annuity ceaſes; ſo ſhall 
the Eſtate in this Caſe, becauſe the Deviſoz ſeems to appoint 
it to the Defendant till he may return. 

M2. Holt, contra, held, That the Eſtate is not determined, 
but had a Continuance till. In his Argument he conſidered 
theſe Four Things. 1 8 

1. Whether upon Dꝛ. Voſſius's coming into England, (be: 
ing under the Diſpleaſure of the Government where he was 
bozn) he was an Exile ? | 

And he held, that he was an Exile: Which Mozd, in 
Plainneſs of Speech, doth not only concern a Perſon p2ohi- 
bited to live in his Native Country by At of State, but one 
who leaves his Country upon other Occaſions. And Calvin 
the Civilian, in his Lexicon, tells us, That an Exfle is one 
qui extra ſolum habitat; and in all the Deſcriptions of Exilium, 
'tis divided into Uoluntary and Jnvoluntary. Plutarch and 
Livy uſe it fn the Senſe of a voluntary Leaving of a Coun- 
ny, where 'tis ſaid of Petrellus, in voluntarium profeQus eſt 

wm, . 

Tf a Pan leaves his Country upon the Diſpleaſure of the 
Governo2s, oz fearing any Danger of Life, oz even upon 
the Loſs of his Livelihood, this is little different from in- 
voluntary Exile, and this is the Caſe of the Oefendant, who, 
though he is not p2ohibited to continue in ſuch Exfle, pet he 
is dilabled to return; and though he is not puniſhed fo2 ſtap⸗ 
ing, pet if he return, he is in Danger of being ſtarve. 

As fo2 the Caſe of Exilium de hominibus, it makes foz the 
Defendant's Purpoſe; fo2 fn the 1 Inſt. 53. b. tis ſaid, It 
Tenancs be impoveriſhed, that is an Exilium: And have not 
the States taken awap the Dofto?'s Livelihood and impove- 
riched him as much as they can? And therefoze he had good 
Cauſe to ſeek Reltef elſewhere, 

Now the ſame Cauſe continues till, fo: tis not found by 
the ſpecial Uerdict that there was any Reconciliation between 
the States and him, oz that he may have his Penſion = 
if he ſhould return; but on the contrary, that tis diſpoſed o 
to another: And tis apparent that there was a great Friend- 


ſhip between the Teſtatoz and the Defendant, who took No- 


tice of the Circumſtances of Dz. Voſſius's Condition at that 
Time, which is in no Sozt altered from what it was at the 
Time of the Baking of the Mill; ſo that by the Mozd re- 
ſtored, nothing elſe could be intended by D. Brown, than 
when his Friend ſhould have the Favour of the States, and a 
comfoztable Subſiſtence in his own Country. D*. 

1 2. * 


= XX = ae MME. OR IT 7 BFTLOM EEE 22 


— 


$ — 


— 


— 


Paſch. 29 Car. II. in Banco Regis. 


2. Dꝛ. Voſſius is not to be conſidered with any Relation to 
the Mar, becauſe he came into England befo2e the Mar p2o- 
claimed; neither doth it appear by the ſpecial Gerdick that he 
was any wile concerned fn it: Jf a Subject of England go 
into Holland, and a Mat bzeak out, tis no Reſtraint of his 
Perſon if he be not active in it, fo2 he may return as he hath 
Opportunity fo to do. 

3- Admitting D2. Voſſius to be concerned in the Mar, yet 
the Peace enſuing can be no Reſtitution of him to his Conun- 
try, that only extinguiſhes the Þoftility between the Two 
Nations, and vdoth not reſtoze the Dockoz, who during the 
CUar adhered to the King of England, and ſo was a Rebel to 
the States; and fo2. that Reaſon a Peace ſhall not extend to 
patdon him. | 

4. Admitting the Dockoz to be no Exile, then the Limita- 
tion in the Mill is void, and a void Limitation is like a void 
Condition, and then the Eſtate is abſolute in him; if it had 
been a Condition pꝛecedent, as a Deviſe to him in caſe he was 
not an Exile, that hay pzevented the veſting of the Cſtate 
but if the ſubſequent Limitation be {mpoſſible, they muſt ſhew 
on the other Side that the Eſtate is determined. 


Rainsford, Chief Juſtice, was clear of Opinion, that the 
Eſtate doth continue in the Defendant by this Limitation, 
until the Circumſtarices ok his Caſe, (as to the Favour of the 


States, and the Offer of his Penſion, oz ſome competent 


Way of Livelſhood) differ from what they did at the Time of 

the Making of the Mill; and it doth not appear that ther 

was any Alteration of his Condition, noz any Etpettation 

2 eren the States now, moze than he had at that 
Whereupon in Michaelmas-Term following, Judgment was 

given fo2. the Defendant Voſſius by the Opinion of the whole 

Coutt of King's Bench. | | 4 


Strangford verſus Green. 


the Dekendant having, in Behalf of himſelf and hf 
Partner, referred all Differences and Controverſies betwer 
the Plaintiff and them to 9rbitratozs, and pꝛomiſed to 
perfoxtit their Award; which was, That all Suits which 
are p2oſecuted by the Plaintiff againſt the Defendajit 


ſhall ceaſe, and that he ſhall pay the Plaintiff ſo. much 580. 


Sc. And for Non papment this Aﬀion was brought 5 


upon 1083. 


| | Award chit 
[® an Adlon on the Caſe to: Non-petfopmatice of an Award; aus en 

As. Eq. 48. 
Ld. Raym. 
2 
Caſ. temp. W. 
3. 130, 423, 
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2 Cro. 639, 
663. 


2 Cro. 663. 


V. Caf. temp. 


W. 3. 129. 


upon this ſpectal Declaration, to which the Defendant did 
demur. 

1. Eecauſe the Submiſſion was only of Watters concern⸗ 
ing the Partnerſhip, and the Award was, That all Suits 
ſhall ceaſe, | | 

2. Jt was of all Matters between the Plaintiff and the 
Partner, and the Award is, That all Suits pzoſecuted against 
the Defendant only ſhall ceaſe. 

3. The Award is not mutual; foz the Defendant is to pay 
Money, but the Plaintiff is to give no Releaſe, tis only ſald 
that all Suits ſhall ceaſe. 4 2 | 
* The other Partner is not made a Partp to the Sub⸗ 

on. 

But thele Exceptions were not allowed; foz no Difference 
ſhall be intended but what concerned the Plaintiff and the De⸗ 
kendant, as the Defendant was concerned with his Partner 
in Trade only, unleſs the contrarp did appear; and if any 


ſuch were, they ſhould be ſhewn on the other Side. 


And it ſhall be intended likewiſe that all Sutfts ſhall ceaſe 
only between the Plaintiff and the Defendant, and that was 
ah Award on both Sides; fo2 the awarding that all Suits 
ſhall ceaſe hath the Effet of a Releaſe, and the Submiſſion 
and Award may be pleaded in Diſcharge as well as a Re- 
leaſe; and likewiſe the Defendant may undertake fo2 his 

artner, and having engaged fo2 him, and pꝛomiſed that he 

ould perfozm the Award on his Part, (notwithſtanding the 
Partner is not bound ſo to do) yet if he refuſe, tis a Bzeach 
of the Defendant's Pꝛomiſe, and ſo the Plaintiff had Judg⸗ 
ment upon the fir Argument. 4 


Sir John Shaw againf a Burgeſs of Colcheſter. 


ps was upon a Trial at the Bar, wherein the Caſe 
was this, viz. The Plaintiff was a Serjeant at Law, 
and Recozder of Colcheſter, and the Defendants reſolving to 
turn him out, pꝛocured Articles ok Pisdemeanour to be dꝛawn 
againſt him, and then all who had Liberty to vote, pꝛoceeded 
to vote fo2 and againſt him, and a Poll was granted to de⸗ 
cide the Controverſy, it not appearing upon the Uſew which 
had the Majozity of Uotes; but befoze the Plaintiff had taken 
all the Names, and whflſt he was taking off the Poll, the 
Defendants took away the Paper, and would not ſuffer him 
to p2oceed; the Jury gave him 300 l. Damages, 


4 ab Trotter 


— _ ct. tt. ** 
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Trotter werſus Blake. In Scaccario. 


PJS was the Caſe of my Lo Hollis upon a Trfal at Ejefment will 
the Bar in the Exchequer in an Ejectione firmz, where- Pane, 
in the Caſe was this: viz. where the Te- 
The Lozd Hollis was ſeiſed of the Manoz of Aldenham fn nenen. 
the County of Hartford in Fee, and the Lands in Queſtion beg debe. 
were held of the ſaid Lozd by Copy of Court-Roll, and are — 
Parcel of the afozeſaid Mano. 2 
That the Defendant was admitted Tenant, and a Fine of; Was. +51, 
$1. impoſed upon him fo2 ſuch Admittance, payable at Thee 5. 
diſtin Payments; that the 81. was perſonally demanded of 8 Rep. — 
him by the Loꝛd's Steward, and he refuſed Payment; where: 10. 


upon the Lozd enters and ſeiſes the Eſtate fo2 a Foxfeiture, 2 Ve". 5 | 


which he would not have inſiſted on, but that the Obſtinacy; 68. pag 


of the Defendant made it neceſſary fo2 him to aſſert his Title Cal. temp. 
and Right. — gas 
Mz. Walker, the Lozd Hollis his Steward, being ſwozn, 47, 297, 
gave Evidence, that a Fine of 81. was ſet upon the Defen- 378, 36 — 
dant when he was admitted, and that the Lands to which he u 18.66, 
was admitted were uſually let fo: 71. per Annum, ſo that the 53, 73. 94, 
Fine was but a little moze than a Year's Galue: That he 25: *4*: 
himſelf demanded the 81. of the Defendant, being a Seafa: 2, #:;, 
ring Man, who refuſed to pay it, That he knew the Defen- 1042, 1079. 
dant to be the lame Perſon who was admitted to this Copy- 
hold: That the Demand was made at the Steward's Cham- 
ber in Staple-Inn, and becauſe it was payable at Thee ſe- 
veral Days, he then demanded of him only 21. 13s. 4l. as a 
Third Part of the 81. and that he did enter upon the 25th 
Day 44 November laſt, foz MNonpapment of the ſaid 21. 
138. 
Ehe Counſel fo2 the Defendant inſiſted, That the Steward #x parte 
ought to pꝛoduce an Authozity in Writing given to him by Det“ 
the Lo2d, to make this Demand and Entry upon Refuſal, fo 
the Loꝛd's awning it afterwards will not make a Foxfeiture. 
But the Court held clearly, that there was no Need of an Curia. 
crpzeſs Authozity in Writing, and that it was not neceſſary 
fo2 the Steward to make a Pyecept fo2 the Seizure, but that 
{t was neceſſary that the Demand ſhould be perſonal. 
The Reaſon why the Defendant refuſed to pay this Fine 
was, becauſe he ſaid that by a Decree and Survey made of 
this 'Bano? in the Reign ok Queen Elizabeth the Fine to be 
paid fo2 this Copyhoſd was ſettled, and it was but z l. and no 
moꝛe. 
Vor. II. N nn | And 
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And Sir Francis Winnington, Solicito2 - General, ſaid fo; 
the Defendant, that the Caſe was very penal on his Side. 
but that he would make it clear that there was no Colour fo2 
the bzinging of this Ackion either as to the Batter oz the 


Fom. 

Þe ſald, That the Manoz of Aldenham had not been long 
in this noble Lozd, he came in as Purchaſer oz a Poztgagee 
under the Family of the Harvies whoſe Inheritance it was 
anciently ; and there has been ſome Doubt whilſt it was in 
their Poſſeſſion what Fines were cuſtomary to be paid upon 
Deſcents and Alienations; but that is now ſettled, and the 
Defendant was in the Caſe of a Deſcent, fo2 which the Fine 
is not to be — at the Mill of the Lozd; but is reduced 
to a Certainty in Queen Elizabeth's Reign by Conſent and 
Agreement between the Lom and Tenants, and that a Sur: 
vey was then made by Uertue of a Commiſſion directed to 
ſome Men of Credit and Moth in thoſe Days, who were 
impowered to ſet fozth the Quantity of Land, and the Ualue 
thereof, which was done accozdingly; and it was then agreed, 
That a Pear and an ÞHalf's Ualue in caſe of a Deſcent, and 
Two Pears Ualue in caſe of an Altenation, ſhould be paid as 
a Fine to the Lozd, and the P2opoztion of the Ualue was 
then computed by the Commiſſioners, and decreed by the 
— of Chancery to be binding to the Lozds and Tenants 

2 . | J 

The Queſtion now is, pow this Pear's Ualue ſhall be 
computed? The Lozd would have it accozding to the im: 
p2oved Ualue; the Tenant will pay accozding as it was 
rated in Queen Elizabeth's Time by thoſe Commiſſioners. 
Now if this Land had decayed in Ualue, the Tenant had 
ſtill been obliged to pay a Fine accozding to the Ualuation 
of that Time; and if lo, it would be very unreaſonable to 
make him pay fo2 his Induſtry and Jmp2zovement of the 
Land now it is raiſed in Ualue, becauſe that was done 
by his Labour, and at his Expence; ſo that the Doubt 
being what Fine ſhall be paid, an Ejectione firmæ will not 
lie, becauſe the Matter is doubtful, and the Law gives the 
Tenant Liberty to conteſt it with the Lozd, and will never 
let him be under the Peril of a Fozfeiture, becauſe he will 
— comply with the Lozd to give up his Right without 

aw, | | 

But the Lo2d hath another, and a moze p2oper Remedy; 
fo2 he may bing an Action of Debt fo2 the Fine thus im- 
poſed, which will try the Right; and is not ſo penal to the 
Copyholder, ' which Point was lately reſolved : And that 
if a Copybolder had a pzobable Cauſe to induce him 
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lieve that he ought not to pap the Fine demanded, (let the 
Right be as it would) yet no Ejefttent will lie; fo2 it muſt be 
only in a plain Caſe that the Lo2d can enter fo2 a Fozfeiture. 

Fo2 no Man fozfeits his Eſtate, but by a wilful Default in 
himſelf, ſuch a Fozfeiture as is done and pꝛeſumed to be com- 
mitted upon his own Knowledge, but Mant of Underſtanding 
cannot be made a _wilful Megleck. Tis true, the Decree in 
Chancery made here cannot vary the Law, but it may be Evt- 
dence of the Fact; fo2 prima facie it ſhall be intended that 
ſuch Ualues have been pald Time out of Mind, becauſe the 
Court have ſo decreed ; but then when the Fine was declared 
to be certain, a Doubt did ariſe how the Pear's Ualue hail 
be reckoned, which has been ſettled alſo by another Decree; 
and from that Time all the reſpettve Lows of this Mano 
have taken Fines accozding to that Aalue which fs mention 
in the Survey, and this Lozd himſelf hach taken Fines in 
Purſuance of the ſame, ſo that tis clear the Fine cannot be 
Arbitrary ; but be it ſo 02 not, tis not material to this Pur- 
poſe, becauſe the Tenant hath a good and colourable Gzound 
to inſiſt upon the Decree and Survey, and conſequently there 
is no wilkul Fozfeiture. | 

The Lo Chief Baron agreed, Chat if it be a Doubt, 
and the Tenant gives a p2obable'Reaſon to make it appear 
that no moze is due than what he is ready to pay, tis no 
Fozfeiture; but the Law in general pꝛeſumes that the Fine is 
incertain, if the Contrary is not ſhewed. Now if the Te- 
nant's Doubt did ariſe upon the Equttableneſs of the Fine, 
in ſuch Caſe if he refuſe to pay, tis a Fozfefture; but here it 
was, whether it ſhall be paid accozding to the computed 02 
impꝛoved Ualue, and therefoze he inclined that the Action 

The Exemplitication of the Decree was offered to be Abr. Eq: 
read, which being oppoſed, Serjeant Maynard - finfozmed pd. Chan. 
the Court, that nothing was moze uſual than to read a 59, 64, 116, 
Sentence in the Eccleſiaſtical Court, oz a Decree in Chan- t: 
cery, as Evidence of the Fa: It being allowed to be read, Nac. 4, 4, 
the Counſel koz the Defendant took Notice, that the Com: 44, 74, 108, 
miſſion was therein mentioned which was returned into 9 . 
Chancery, and burned when the Six Clerks Dffice was on 3. 
Fire, in the Pear 1618. But a Duplicate thereof was p20- 2 Vern. 471, 
duced, which the Defendant had from the Heir of the 37. 883. 
Harveys, and ſo the Survey was p2ayed to be read; which FG. 197. 
was oppoſed by Sir William Jones, fo2 he ſaid that it was 75 6 
no Duplicate, the Commiſſioners Names being all wait- 3 
ten with one Hand, and no P2oof being made that it was 1 Wis. 414. 

a 7 Mod. Caf. 

in L. & Eq. 181, 75, 322. 2 Mod. Caf. in L. & Eq. 66. Cal. temp. W. 3. 24, 85, pet 231. 


305, 310, 319, 339, 342, 343» 375» 394» 414» 494, 500, 521, 555. 565, 579, 607. Caf. temp. An. 
210, &c, 212, Gilb. Eq. Rep. 2, 203, &c. Stra. 481, 900, 95, 162, 308, 1122, 1151, 1242. 
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a true Copy of that which was returned: Þe likewiſe obſerved 
upon the reading of the Decree, that it was an Evidence koz 
the Plaintiff, becauſe ik there had been a ſettled Rule fo2 
Payment ok the Fines, there had been no Occaſion to ſeek 
Relief in Equity, and that there was no Reaſon that the 
Defendant ſhould come into a Court of Law to p2ove ſuch 
Settlement by a Decree fn Chancery, fo2 if there be ſuch a 
— Decree his Remedy is pꝛoper there; beſides, the Decree it 
223. lelk only mentions the Pear's Ualue, which was to be ſettlen 
by the Commiſſioners, and which he lald was never done, ſo 
that the Decree which appointed the Commiſſion was not 
compleated, and therefoze being but Executozy, is of no Fo:ce 
even in Equity. | 

The Court were doubtful fn the Batter, and Baron Thur- 
land ſaid, That no Aion of Debt would lie fo2 this Fine, 
becauſe it was neither upon the Contra, noz as ex quaii 
contractu: But as to that, Serjeant Maynard anſwered, That 
many Reſolutions had been made in his Time of Caſes, 
wherein the old Books were ſilent. 

Upon the Whole, the Court thought this to be a p2oper 
Caſe fo2 Equity, and ſo direcked a Juroz to be withdzawn, 
which was acco2dingly done. 
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Anno 29 Car. II. in Communi Banco. 4 
8 * 7 
Addiſon verſus Sir John Otway. 14 

Na Special Uerdi# in Ejectione firmæ, the Caſe was A Pariſh and | 
thus, viz. There was the Gill of Rippon, and the Pa- a pan of 7 
riſh of the ſame Name; and likewiſe the Gill of Kirkby, the fame iS 
and the Partſh of the ſame Name, in the County of Vork. Nene: = ne 11 
And Thomas Brathwaite being Tenant in Tall of the Lands rea >f Lands 1 
in Queſtion, lying in the ſaid Pariſhes of Rippon and Kirkby ; in the Vil, 1" 
did by Bargain and Sale convey the ſame, lying (as in truth 39. 1 
they did) in the Pariſhes of Rippon and Kirkby, to the Intent the Utes, the 14 
to make a Tenant to the Præcipe in o2der to ſuffer a Common ruth fen mY - 
Recovery, and thereby he did covenant to ſuffer the ſame, he but one Wh 
which Recovery was afterwards ſuffered of Lands in Rippori Conveyance, 1 
and Kirkby, but doth not ſay (as he ought) in the Pariſhes of aan iv 
Rippon and Kirkby ; and the Uerdi# in effef found, That he 40 pas. Wy | 
had no Lands in the Gills; but farther, that it was the In⸗ Mod. Rep. 1 
tent of the Parties, that the Lands in the Pariſhes ſhould 7... 31. 4 
paſs; and whether they ſhould oz not, was the Queſfion.  Comyns 386. i 
It was ſaid fo; the Defendant, That by this Jndenture . . 4 Sar 4 
and Common Recovery the Lands which lie in the ſafd Pa- 2,6, 277. 1 
riſhes ſhall paſs. | Cl. temp. iy | 
1. Suppoling this to be in the Caſe of a Gant, there if %. . 1 
the Gill is only named, pet the Lands in the Pariſh of the Rep. is, 17. . 
ſame Name ſhall paſs, becauſe the Sant of every Yan ſhall 2 Se 21. 1 
be taken ſtrongeſt againſt himſelf. Owen Rep. 61. hate, none "= 
So where Part of the Lands lie in B. and the Szant is of 1267. 1 
all the Lands in D. all the Lands in the Pariſh ok D. ſhall 114 
paſs, becauſe in that Caſe the Pariſh ſhall be intended; and 9 
ik the Law be thus in a G2ant, a fortiori in the Caſe ok a Potes, Baker 1a 
">= op Recovery, which is the Common Aſſurance of the *“ Kent. 9 

ny. : ; . 
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2. The Uerdi# hath found that the Pefendant had no 
Lands in the Ctlls of Rippon and Kirkby, and the Court will 
not intend that he had any there, if not found; ſo that no⸗ 
thing paſſes by the Recoverp, if the Lands in the Pariſhes 
do not paſs, which is contrary to the Intention of the Par⸗ 
ties, and to the Rules of Law in the like Caſes, foy, if a 
Man deviſeth all his Lands in Dale, and hath both Freehold 
and Leaſehold there, by this Deviſe the Freehold only paſſes, 
but if no Freehold the Leaſes ſhall paſs. Cro. Car. 293. Sg 
adjudged in the Caſe of Roſe and Bartlet, fo2 otherwiſe the 
Will would be void. . 
3. The Pariſh and Aill ſhall be both intended to ſuppozt a 
Trial already had; as where a Venire facias ought to iſſue 
from the Pariſh of Dale, and it was awarded from Dale gene: 
* x Rol, Rep. tally, tis well enough, Roll. Rep. 27. A fortiori to ſup: 
Heb. 83. pozt a Common Recovery, which has always been favourably 
2 CW. a63. interpꝛeted, and yet a new Trial will help in the one Caſe, 
but a Man cannot command a new Recovery when he will; 
and therefoze the Judges uſually give Judgments to ſtippozt 
and maintain Common Recovertes, that the Jnherftances of 
the Subjeft might be pzeſerved; fo2 if there be Tenant in 
Tail, the Reverſion in Fee, oz ik Baron and Feme ſuffer a 
Recovery, this is a Bar of the Reverſion, and the Dower, 
and yet the intended Kecompence could not go to either. Pl. 
Com. 515. 2 Roll. Rep. 67. 5 Co. Dormers Caſe. 
Antea, 4. The Jury have found that the Intention of the Parties 
was to paſs the Lands in the Pariſhes, which Intention ſhall 
be Equivalent to the Wo2ds omitted: And fo? that there is a 
notable Caſe in 2 Roll. Rep. f. 245. where the Jntent of the 
Parties ſaved an Extinguiſhment of a Rent. The Caſe 
was, A. makes a Leaſe faz Pears, rendzing Rents, and 
then grants the Reverſion fo2 40 Pears to B. and C. which 
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he afterwards conveyed to them and their Heirg by "Bar: 
gain and Sale, and covenanted to (evy a Fine acco2ding- 
Ip, to make them Tenants to the Præcipe, to ſuffer a Com: 
mon Recovery to another Uſe; the Bargain, Fine and 
Recovery were all executed, and it was adjudged that they 
made all but one Conveyance, and that the Reverſion 
was not deſtroyed, and by Conſequence the Rent not 
extinguiſhed; fo2z though the Bargainoz might intend to 
deſtroy the Reverfion, by making this Gzant to them and 
their Heirs, yet the Bargainees could never have ſuch In⸗ 
tention, and though they were now ſeiſed to- another Ale, 
yet by the Statute of Witils, their fozmer Right is ſaved 
which. they had to their pꝛoper Ale; and their Jnten- 
tion being only to make a Tenant to the — — 
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5. The Lands in the Pariſhes paſs, becauſe the Deed and 1 Anderſ. 83 
Common Recovery make but one Conveyance and Aſſurance 
in the Law; and therefoze as a Conſtruftion is not to be 
made upon Part, but upon the whole Deed, ſo not upon the 
Deed oz Recovery alone, but upon both together. 2 Co. 75. 

Loꝛzd Cromwell's Caſe. | 

6. Tis the Agreement of the Parties which governs Fines Antes. 
and Recoveries, and Lands ſhall paſs by ſuch Names as are 
agreed between them, though ſuch Names are not p2oper , 
and therefoze a Fine of a Lieu conus is not good, though nei⸗ 
ther Ctll oz Pariſh is named therein. Poph. 22. 1 Cro. 270, 

276, 693. 2 Cro. 574. TP | | 

So if a Fine be levied of a Common of Paſture in Dale, 9. _ 
'tis good, though Dale be neither Gill oz Hamlet, oz Lieu 84.190, 91, 
conus out of a Gill. 2 Rol. Abr. f. 19. So in Sir George Antes. 
Symonds his Caſe, Lands as Parcel of a Panoz were ad- 
judged to paſs, though in truth they were uſed with the 
Mano? but Two Pears, and the Reaſon of all theſe Caſes 
is, becauſe it was the Agreement of the Parties that they 
ſhould paſs. | | IN 

Object. Ik it be objeſted, That all theſe Authozities are in 
Caſes of Fines, but the Caſe at Bar is in a Common Re- 
covery, which makes a great Difference. . 

Anſw. The Pꝛoteedings in both are amicable, and not 
adverſary, and therefoze as to this Purpoſe there is no Dif- 
ference between them; and fo2 an Authozity in the Point, 
the Caſe of Lever and Hoſier was cited, which was adjudged 
in this Court, Trin. 27 Car. 2. Where the Mueſtion was, Antes 47. 
CUhether upon a Common Recovery ſuffered of Lands in the 
Town of Sale oz the Liberty thereof, Lands lying in Dale, 
being a diſtinit Util, in the Pariſh of Sale ſhould paſs oz not; 
and after divers Arguments it was allowed to be well 
enough, being in the Caſe of a Common Recovery : And 
ſo was the Caſe, Paſch. 16 Car. 2. in B. R. Jn a Spe- 
cial Uerdit the Caſe was, That Sir Thomas Thinn be: 
ing ſeiſed of the Panoz of Buckl: is. Tall, and of Twen- 
ty Acres of Land, called and known by a particular Name, 
which Twenty Acres of Land were in Edward the 6th's 
Time reputed Parcel of the ſaſd Banoz, and always uſed 81d. 190. 
with it, ſold the ſaid Dano2 and all the Lands reputed 
Parcel thereof, with the Appurtenances, of which he did 
ſuffer a Common Recovery; and it. was adjudged upon 
great Conſideration, that though the Recovery did not 
mention the Twenty Acres particularly, yet it did Dock 
the Cntail thereof, becauſe the Indenture which leads the 
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Ales of the Recovery was of the Lands reputed Parcel there⸗ 
of, 02 enjoyed with it, and that the Sho2tneſs in the Reco- 
very was well ſupplied by the Deed; in which Caſe the Court 
were guided by the Keſolution in Sir George Symond's Caſe, 
Vide 6 Co. Sir Moyle Finch's Caſe. | 
The Anthozities againſt this Opinion are Two: 
Antea, Lever 1, That of Stock verſus Fox, Cro. Jac. 120. There were 
z. Co Gllis, Walton and Street in the Pariſh of street, and a 
Fine was levied of Lands in Street; it was adjudged that 
the Lands in Walton did not paſs by this Fine. 
But there is another Repozt of this very Caſe, by my Loy 
Chief Juſtice Rolls in his Abr. tit. Grants 54. where tis ſaid, 
Ik there be in the County of Somerſet the Uill of Street, and 
the Gill of Waltham within the Pariſh of Street, and a Man 
being ſeiſed of Lands in the Gill of Street, and of other 
Lands in the Uill of Waltham, all within the Pariſh of Street, 
and he bargains and ſells all his Lands in Street, and having 
covenanted to levy a Fine, doth accoꝛzdingly levy it of Lands 
in Street, and doth not mention either in the Indenture oz in 
the Fine any Lands in Waltham, the Lands lying there ſhall 
not paſs; from which Repo2t there may be a fair Inference 
made, That it was the Lozd Roll's Opinion, That if Wal- 
tham had been named in the Jndenture, though not in the 
Fine, the Lands would have paſſed; and in this Caſe the 
Pariſhes are named in the Jndenture of Bargain and Sale; 
but beſides, in that Caſe the Party had Lands both in Street 
and Waltham, and ſo the Conveyances were not in vain, as 
they muſt be here if the Lands in the Pariſhes do not paſs. 
Ante. 2. The other Cale is that of Baker and Johnſon in Hutton 106. 
8 But this Caſe is quite different from that, becauſe there 
was neither Uill oz Pariſh named in the Jndenture ; but here 
the Indenture was right, fo2 the Lands are mentioned there: 
in to lie in the Pariſhes, &c. And fo2 theſe Reaſons, Judg- 
ment was pꝛaped fo2 the Defendant. | 
This Caſe was afterwards argued in Michaelmas-Term fol- 
lowing, by Serjeant Pemberton and Maynard fo; the Plain- 
tiff, who ſad, | 
Ex parte That the Government of this Nation was Eccleſiaſtical 
Quer.” and Civil; the Eccleſiaſtical runs by Pariſhes, and the 
Civil by Utils; That a Parfſh is conſtituted by the Ec- 
cleſiaſtical Power, and may be altered by the King and 
Ozdinary of the Place; that the Parſon was Superin- 
tendant of the Pariſh, and the Conſtable of the Gill, which 
was alſo conſtituted by the Civil Magiſtrate; and from 
hence it is, that in Real Actions which are adverſary, 
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but within a Gill, that being the Place known to the Civil 
Jurisdicßion; and if a Treſpaſs which is local be lafd at 
Dale generally, there being both the Pariſh and Uill of Dale, 
the P2oof of the Creſpaſs done in the Pariſh is not good, 
koꝛ it muſt be at the Gill. | ; 

They agreed, That in conveying of Lands a Fine oz 
Common Recovery of Lands in a Pariſh o2 Lieu conus was 
good. 2 Cro. 574. But if there be both a Gill and a Pariſh 
of the ſame Name, and ſeverally bounded, if the Gill be 
only named without the Pariſh, nothing doth paſs but what 
is in the Gill, becauſe where a Place is alledged in Plead- « lad. 125. 
ing it muſt be of a Ufll. Moor 710. 2 Cro. 121. 5 

And this was the ancient Tlay ok demanding Lands in 
a Pracipe quod reddat, becauſe of the Notoziety of Uitls 
from whence Viſnes do ariſe; and becauſe the Gill is moze Ld. Raym. 
particular and of moze Certainty than a Pariſh, and there- = 
fore tis requifite that the Demandant ſhould be very parti- W. ; — 
cular in his Demand, that the Tenant may know how to 594, 346. 
ma his Defence, and the Sheriff of what to deliver Pol⸗ 
eſſion. ' vos | 
Beſides, a Gill is moze Ancient than a Pa ich, and 
Lands have been demanded within them Time out ok Mind, 
ſo that the Demand (when tis doubtful of what 'tis made) 
ſhall be ſuppoſed of that which is moſt Ancient; and ſuch 
Conſtrution is moſt confo2mable to the like Caſes, fo2 Addi- 
tio probat Minoritatem: And therefo2e ff Father and Son are 
both of one Name, and Mention fs made of one without an 
Addition of Junior, the Law intends the Father; ſo the. Gill 
being moze ancient than the Pariſh, that ſhall be intended, 
if the Pariſh is not named. 

In 2 Anderſon 124. Hartwel, Rode and Aſhen, were ſeveral 
Ailis in the Pariſh of Rode; the King granted all his Tythes * In P- 
in Rode and Aſhen in tenura Richardi Wake, and at the nnn 
Time of the G2ant the Tythes of Hartwel were in the Te- Van. 1 ba. 
nure of Wake; it was adjudged in the King's Bench that the rim be not 
Tythes in Hartwel did paſs, but that Judgment was reverſed a n 
in the Exchequer-Chamber, becauſe Rode could not be * in- are known at 
tended a Pariſh and ſo to compꝛehend Hartwel, but muſt be 3 
intended a Gill diſtinc from a Pariſh, and ſo the Tythes of p;cives mow 
Hartwel being alſo a Gill, could not paſs by the G2ant of were conti- 


them in Rode; this alſo was the Opinion of Popham, Owen Cane he 
60. Kut Gawdy and Fenner were of another Opinion. r 
otherwiſe in 


Grants 


ds to the finding of the Jury, that doth not help if Gen 67. 
the Recovery be not full, ko: they may erpound, but they via. Seid. 
cannot enlarge each other: In a Formedon, nient compriſe Hit. of 
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in the Recozd, and not what is compziſed in the Deed, is 
the Plea. Things upon a Reco2d are open to the Uiew of 
all People; but a Deed is a Pocket-Recozd, and the Per⸗ 
ſons whom it concerneth cannot come at the Sight of it: 

So Fines are open and to be ſeen by all, and are to be pꝛo⸗ 
claimed, but accozding to this Jnterpzetation Deeds ſhould 
be alſo pꝛoclaimed. | 

And there is a manikeſt Difference between Things con: 
tained in a Fine, aad in a Deed; fo2 a Fine of a Tenement 
is not good, but a Deed of a Tenement is well enough, but 
will not help the Fine; and therefoze Men ſhould not go out 
of the Rules of the Law to help a Biſtake : Foz which Rea- 
ſons they pꝛaped Judgment fo2 the Plaintiff. 

But the whole Court were of Opinion that the Lands in 
the Pariſhes did well paſs; koz as Fines and Recoveries 
did grow in Uſe, and are now become Common Aſſurances, 
they are to be favoured in the Law: And it hath been a 
Rule, That even in doubtful Things, Conſtructions ſhall be 
made to ſuppozt a Deed if poſſible, Ut res magis valcat quam 
pereat. Co. Lit. 183. 

By Rippon generally the Uill ſhall be intended, but ſtabi- 
tur præſumptio donec probetur in contrarium, and that is p2oved 
by the Deed which ſhews where the Lands lie. 

Indenture b Both the Indenture and Recovery being one Conveyance, 
an Iofant © muſt be erpounded ſo that every Part may ſtand, beſides, 
of a Fine or tig apparent by the Intent of the Parties (which the Jury 
Recovery, habe alſo found) that the Lands in the Pariſhes ſhould 


— 


otherwiſe he Jn the Caſe of Brock and Spencer a Treſpaſs was laid in 


- might avoid Hurſly, and it was not ſafd whether Util oz Parſſh; the De- 


it as he may 


a D*ed by fendant pleaded that the Lands were held of the ano? of 
Infancy. Marden in the Parich of Hurſly, &c. and the Venire facias 
* Go. 6:6, was de Vicineto only, and not de Vicineto Parochiz Hurſly, 
and it was adjudged good, fo2 the Uill and the Pariſh ſhall 
be underffood to be the ſame. 

And as to this Purpoſe they were all of Opinion, That 
there was no Difference between a Fine and Recovery: 
Tis true, the Law Nr took Notice of a Gill only, 
becauſe the Diviſion of a County into Pariches was of 
Eccleſiaſtical Diſtribution ; but now by P2oceſs of Time 
that Diſtincßion is taken Notice of in Civil Atfairs, and 
the Law hath great Regard to the Uſage and Pꝛadtice of 
the People, the Law it-ſelf being nothing elſe but com- 
mon Uſage, with which it complies, and alters with the 
Exigency of Afﬀairs. It was but lately that the Curſitozs 
would put the Wozd Pariſh into a TUrit; fo2 if a _— = 
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delivered to them of Lands in the Parifh of Dale, they uſed 
always to make it of Lands in Dale, till the Court o2dered . 
them to do otherwiſe; lo that though the Common Uſage R 
was lo fo2merly, tis now otherwiſe, and the Reaſon of 
Things changing, the Things themſelves alſo change. 

And if this Recovery ſhould not be conſtrued to paſs the 
Lands, the Intention of the Parties would fail: 'Tis true, 
there is no Authozity expzeſs in the Point to guide this 
Judgment, no2 is there any againſt it; but if ſuch ſhould be, 
the Opinion of the Court is not to be bound againſt appa- 
rent Right, and 'tis foz the Þonour of the Law that Men 
ſhould enjoy their Bargains accozding as they intended; fo 
which Reaſons, Judgment was given fo2 the Defendant. 
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Goffe werſus Elkin. 


12 Condition ok a Bond was, That if the Plaintiff Affirmative 
hall ſeal to the Defendant a good and ſufficient Con- (05 wx ® 
veyance in the Law of his Lands in Jamaica, with uſual Co- particular, 
venants fn ſuch Manner as by the Defendant's Counſel ſhall where not. 
be adviſed; then if the Defendant ſhould thereupon pay unto 

the Plaintiff ſuch-a Sum of Money, 8c. the Condition ſhould 

be voſd': Jn Debt bzought upon this Bond, the Defendant 

(after Dyer of the Condition) pleads, that Hz. Wade a 1 
Counſello2 at Law, did adviſe a Deed of Bargain and Sale + 
from the Plaintiff to the Defendant with the uſual Cove- '4 
nants, of all his Lands in Jamaica, and tendzed the Convey- | 1 
ance to the Plaintiff, who refuſed to ſeal the ſame, and ſo 94 
would diſcharge himſelf of the Condition, the Boney being 1» 
not to be paid unleſs the Aſſurance made. 1 


ic this Plea the Plaintiff vemurred by Serjeant George 
of 
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1. Becauſe the Defendant hath not ſhewed the Conbey⸗ 4 
ance, and an affirmative Plea onght to be particular, and We | 
not ſo general as this; fo2 to plead generally quod exonera- M1 
vit is not good, but it muſt be ſhewed how; and ſo it was 
adjudged in the Caſe ok Horſeman and Obbins, where n „ 
Condition was to indempnify Lands from the yearly Rent — — 
of 201. during the Demile; the Defendant pleaded quod a Sid. 106. A 
tempore confectionis ſcripti obligatorii hucuſque exoneravit, &c. 3,02 4 
And upon Demurrer as here, it was held no good Plea. $8, 30 

2. The 2 4 
Caf. temp. Mac. 143, 384, 329. 1 
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2. The Matter of the Condition conſiſts both of Law and 

- Fa#, and both ought to be ſet out; the pꝛeparing of the 

Deed is Matter of Faf, and the Reaſonableneſs and Gali⸗ 

dity thereof is Matter of Law, and therekoze they ought to 
be ſet fo2th that the Court may judge thereof. 

* Hob. 107. * Th 22 E. 4.40. The Condition of a Bond was, That 
the Defendant ſhould ſhew the Plaintiff a ſufficient Diſcharge 
of an Annuity, who pleaded that he tendered a good and 
ſufficient Diſcharge in general without ſetting it kozth; it 
was not good. 

Mod. Rep. 3. The Plea is, That the Indenture had the uſual Cove: 

op, nants, but doth not ſet them fo2th, and fo2 that Cauſe tis 
alſo too general. | | 

In 26 H. 8. 1. The Condition was fo2 the Perfozmance 

At temp. gf Covenants; one whereof was, That he ſhould make ſuch 

an Eſtate to the Plaintiff as his Counſel ſhould adviſe : The 

Defendant pleaded, That he did make ſuch Conveyance as 

Ld. Raym. the Counſel of the Plaintiff did adviſe, and the Flea was 

held ill and too general, becauſe he ſhewed not the Nature of 

the Conveyance, and pet Perfozmance was pleaded accozd- 
ing to the Covenant. 

But notwithſtanding theſe Exceptions, the whole Court 
were of Opinion that this Plea was good, fo2 if the De- 
fendant had ſet kozth the whole Deed verbatim, yet becauſe 
the Lands are in Jamaica, and the Covenants are intended 
ſuch as are uſual there, the Court cannot judge of them, 
but they muſt be tried by the Jury. 

De hath ſet fozth that the Conveyance was by a Deed of 
Bargain and Sale, which is well enough; and ſo ft had 
been if by G2ant, becauſe the Lands lying in Jamaica paſs 
by Gzant, and no -Livery and Seiün is neceflary; if any 
Covenants were unreaſonable and not uſual, they are to be 
ſbewed on the other Side: And ſo Judgment was given fo? 
the Dekendant. 


Spring verſus Eve. 


—— E BT upon the Statute of 29 Eliz. cap. 4: by the She⸗ 
al of the riff fo2 his Fees fo2 ſerving of an Execution: After 
Time of the CJerdift fo2 the Plaintifl, it was moved in an Arreſt of 
Scion of Judgment by Serjeant Pemberton, becauſe the Time of 
3 Keb. 742, holding the Parliament was mil-recited, being miſtaken 
1 Ran, in both. the Statute-Books of Poulton and Keble as it ap- 
— * peared by the Partiiament-Roll, whereupon Judgment 
343-371, Was ſtayed till this Term; and the Court had Copies out 
. of the Rolls of the Time when the Parliament was — 
114. an 


2 Vern. 711, 712. 2 


7. 
SAGE - 
— 


— 
„„ 
—— 3% = 


—— — — 


8 
TT 


thu — — — 
1 - 
ny 


— E——_—_ 


— 


rr a * 


. . | . = Ru 
Trin. 29 Car. II. in Communi Banco. 241 | I 
_—_ 2 n | 8 | 
and they were all clear of Opinion, that the Time was mi⸗ 1 
ſtaken in the Declaration, and ſo are all the Pꝛecedents; iY 
fo2 the Plaintiff here declared, that this Statute was made 1 
at a Seſſion ot Parliament by Pꝛoꝛogation held at Weſtmin- | 
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ſter, 15 Febr. 29 Eliz. and there continued till the Diſſolu⸗ 
tion of the ſame; whereas in truth the Parliament began 
29 Octob. and not on the 15th of February; fo2 it was ad- 
journed from that Time to the th of February, and then 
continued till it was diſſolved. 

My Loꝛd Coke in his 4th Inſtitutes, ſol: 7. takes Notice of 
this Piſtake in the pzinted Books. 
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But the Court were all of Opinion, That tho' it was Cui. 1 
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miſtaken and ought to have been otherwiſe, yet being af- 
ter“ Uerdif tis well enough, and the rather becauſe this * Dyer 95. 
is a particular A# of Parliament, and ſo they are not 74% 27; 1 
bound to take Notice of it; and therekoze if it be miſtaken, pi. 9. Br. © in 
the Defendant ought to have pleaded Nul tiel Record; but — — a 
ſince he hath admitted it by Pleading, they will intend ** #7: ' "8 
that there is ſuch a Statute as the Plaintiff hath al- 1 
ledged, and they could not judicially take Notice of the iN 
contrary. 1 
* 


The Serjeant — the Opinion of the Court, de- I» 
ſired Time to ſpeak to it, being a new Point, and told the 
Court, that they oug5t to take Notice of the — 4 
ment of pꝛivate Acks, which the whole Court dent 
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And the Chief Juſtice ſaid, That they were not bound to 
take Notice ot the Commencement of a general Ac, fo2 the 
Court was only to erpound it; and though this had not 
been in the Caſe of a particular Ack (where 'tis clear the 
Defendant ought to plead Nul tiel Record) yet being after 
Uerdict tis well enough, becauſe the Party took no Benefit 
of it upon the Demurrer, and becauſe of the Multiplicity of 
Pꝛetedents which run that way. 

So in the Caſe upon the Statute of Tythes, though it 
be miſtaken, yet it hath often been held good; as if an of 
Action be b2zought upon that Statute fo2 not ſetting out of | | 
Tythes, declaring Quod cum Quarto die Novembris Anno ſe- 1 
cundo Edw. 6. It was enated, &c. and the Parliament be- ö 
gan 1 Ed. 6. and was continued by Pꝛoꝛogation until 4 No- i 
vembris, yet this hath often been held good, and Multitudo be 
errantium tollit peccatum. | 
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Id. Raym. And tho' in this Caſe the Parliament was adjourned, but 
3+; emp. in that upon the Statute of Ed. 6. it was p2020gued, pet 
W. z. 604, the Chief Juſtice ſaid, That as to this Purpoſe there was 
1 but little Difference between an Adjournment and a P2020: 
An. — gation; fo2 an Adjournment is pꝛoperly where the Þouſe ad: 
journ themſelves, and a Pꝛozogation is when the King ad⸗ 

journs them. 
But Juſtice Atkins doubted, whether the Court ought not 
8 113- tg take Notice of the Commencement ok a general Ad, and 


Preced. Chan. COULD Have wiſhed that there had been no ſuch Reſolution as 


27. there was in the Caſe of Partridge and Strange in Pl. Com- 


— mentaries; fo that he was ſatisfied with the Argument of 


Dom. Proc. Serjeant Morgan in that Caſe, who argued againſt that 
31 Jan. 7- Judgment, and held, That he who vouched a Recozd, and 
1717- that baries either in the Pear 02 Term, hath failed of his Reco: 
ment of a But ſince there had been ſo many Authozities ſince in Con- 
Sauce genes firmation of that Caſe, he would ſay nothing againft it. 
Day of te But he held, that there was a manifeſt Difference between 
Seſſion. an Adjournment and a Pꝛozogation; fo2 an Adjournment 
makes a Seſſion continue, but after a Pꝛozogation all muſt 
begin de Novo; and that an Adjournment is not always 
made by themſelves, fo2 the Chancello2 hath adjourned the 
Þouſe of Peers ex mandato Domini Regis; and Queen Eliza- 
4 Int. 7. beth adjourned the Houſe of Commons by Commiſſion under 
the G2eat Seal. | | 


Mires werſus Solebay. 


—— = N a Special Uerdi# in Trover ayd Converſion, the Caſe 


Trower for was this, VIZ, 


taking Goods II. being poſſeſſed of ſeveral Sheep, ſells them in a Mar- 
by the chen ket to Alſton, but did not deliver them to the Gendee, and 
Mater. afterwards in that very Market they Diſcharge each other 
of this Contra, and a new Agreement was made between 
them, which was, That Alſton ſhould dzive the Sheep home 
and depaſture them 'till ſuch a Time, and that during that 
Time H. would pay him ſo much every Teck fo2 their Pa⸗ 
ſture; and ik at the End of that Time (then agreed between 
them) Alſton would pay H. ſo much foz his Sheep (being a 
— then alſo agreed on), that then Alſton ſhould have 
t em. 
Befoze the Time was expired H. ſells the Sheep to the 
Plaintiff Mires, and afterwards Alſton ſells them to one 
Marwood, who bꝛought a Replevin againſt the Plaintiff fo: 
taking of the Sheep; and the Dfficers, together with Sole- 
bay the Defendant (who was Servant to Marwood) did 
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by his Ower, and in Uſliſtance of the Officers, dzive the 
Sheep to Marwood's G20unds, where they left them. | 
The Plaintiff demands the Sheep of Solebay, and upon 
his Refuſal to deliver them, bzings this Aﬀton againſt tre. 
— 4. M and whether it would lie oz not, was the Que⸗ 
ſtion. 
It was urged at the Bar, that the Aﬀfon would not lie 
againſt the Defendant, becauſe he had not the Poſſeſſion of 
the Goods at the Time of the Action bzought; fo2 he p2e- 
ſently put them into his Paſter's G20und : And it was ſaid, 
if A. finds Goods, and S. takes them away befoze the Aﬀion 
brought, Trover will not lie againſt A. but it is otherwiſe if 
he ſell them. ; 
Jn this Caſe it would have been a Byeach of Truſt in 
the Servant, to have delivered the Goods belonging to his 
Maſter to another: Tis true, if there be a Converſion, tho! Stra. 66, 
the Poſſeſſion be removed befoze the Aﬀion bzounht, pet the 6. 525 
Action will lie, but that is becauſe of the Converſion. «5 * You 
Many Caſes were put where the Servant is not liable to 
an Action fo2 a Thing done by the Command of his Paſter; 
and where a Bailiff, who is but a Servant to the Sheriff, 
ſhall not be charged in a falſe Return made by his Maſter. 
Cro. Eliz. 181. So if a Smith's Man pick an Hozſe, the Roll. Abr. 
Action lies againſt the aſter; and not againſt the Servant. 9+ 95: 
The Court, befoze they delivered any Judgment in this 
Caſe, pzemiſed theſe Two Things, viz. 8 
1. Chat tis neceſſary in Trover to pꝛove a Property in the cal, temp. 
Plaintiff, and a Trover and Converſion in the Dekendant: — 8 
And it was laid by Juſtice Atkins, (but denied by the Chief 2 Mod. Cac 
Juſtice) That though Goods are ſold in a Market, pet the u. & Kg. 
Pꝛoperty is not changed till the Delivery; fo2 which he cited &. temp. 
Keilway 59, 77. 1" An. 66, 
But the Court held clearly in this Caſe, that the firſt 
Sale to Alſton was defeated by the Agreement of the Parties 
afterwards; fo2 when a Bargain is made, and all the Par- 
ties conſent to diſſolve it, and other Conditions are p2opoſed, 
the new Agreement deſtroys the fozmer Bargain. And the 
Chief Juſtice ſaid, That if an Þozſe was bought in a Par⸗ 
ket, fo2 which the Uendee is to pay 101. if the ready Money 
be not paid, the P2operty is not altered, but the Party may 
ſell him to another. ; „ 
2. This new Agreement to have the Sheep, if Alſton 
would pay ſuch a Sum of Money at a future Day, will 
not amount to a Sale, and the new Pꝛoperty is changed, 
and conſequently the Sale by H. to the Plaintiff befo2e the 
Day is good, and ſo the Y2operty of the Sheep is in him. : 
Bil 
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Fd. Raym. 
276. 


Caſ. temp. 
Mac. 110, 
111, 386. 


Id. Raym. 


264, 739» 
62, 225. 


* Wyne and 
Rider, antea, 
66, 67. 


Caſ. temp. 
W. 3. 396. 
Caſ. temp. 
Mac. 25. 
Ld. Raym. 
231, 309, 
310, 1530. 

1 Vern. 269. 
1 Mod. Caf. 
in L. & Eq. 
272. 

dtta. 820, 
509. 1184. 
Vide i Danv. 
Abr. tit. 
Action of 
Trover, &c. 
2 Bulſt. 3 13. 
1 Roll. Abr. 
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But by the Opinion of the whole Court the Action would 
not lie againſt the Defendant. 

1. The Defendant could be guilty of no Converſion, un- 
leſs the Dziving the Cattle by vertue of the Replevin would 
make him guilty; but at that Time the Sheep were in Cu- 
ſtodia Legis, and the Law did then pꝛeſerve them, ſo that ng 
Pꝛoperty can be changed, and if ſo, then there could be no 
Converſion. 

2. The Afton will not lie againſt the Servant, fo? it be⸗ 
ing in Obedience to his Baſter's Command, though he had 
no Title, yet he ſhall be ercuſed: And this Rule Juſtice 
Scroggs ſaid would extend to all Caſes where the Maſter's 
Command was not to do an apparent Wrong; fo2 if the 
Paſter's Caſe depended upon a Title, be it true oz not, tis 
enough to excuſe the Servant; fo2 otherwiſe it would be a 
miſchievous Thing, if the Servant upon all Occaſions muſt 
be ſatisfied with his Yaſter's Title and Right befo2e he obey 
his Commands; and tis very requiſite that he ſhould be 
ſatisfied if an Aion ſhould lie againſt him fo2 what he doth 
in Obedience to his aſter: But it was ſaid, the“ Ser- 
vant cannot plead the Command of his aſter in Bar of a 
Treſpaſs; and it was likewiſe ſaid, that in this Caſe the 
Diving of the Cattle by the Servant to the Szounds of his 
Maſter, oz a Stranger's helping to dzive them without be: 
ing requeſted, is juſtifiable, 

3. Becauſe what was done by the Defendant was done 
in the Execution of the Pꝛoceſs of the Law, and he might 
as well juſtify as the Officer; fo2 if he kozbid the Defendant 
to have aſſiſted him, yet his Aſſiſting him afterwards would 
not have made him guilty, becauſe done in Execution of the 
Law. 

4. Becauſe 'tis not found that the Servant did convert 
the Sheep to his own Ute, fo2 the ſpecial Gerdict only finds 
the Demand and the Refuſal, which is no Converſion ; and 
though tis an Evidence of it to a Jury, pet tis not Hatter 
”_ which the Court can give Judgment of a Converſion. 
10 Co. 57. 

And therefoze the Juty ſhould have found the Converſion 
as well as the Demand and Refuſal, like the Caſe in 2 Roll. 
Abr. 693. Jn an Aſſiſe of Rent-Seck, upon Nul tort pleaded, 
the Jury found a Demand and Kefuſal, & ſic diſſeiſivit; it 
was held to be no good Uerdit, fo2 the Demand ought to 
have been found on the Land, and ſhall not be ſo intended 
unleſs found. 

The Plaintiff here hath ſet kozth in his Declaration a 
Bequeſt ta deliver; then a Refuſal and Converſion ie 
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which ſhews that they ought to be found, becauſe diſtin 
Things; and the Finding of the Oemand and Refuſal was 
only a Pꝛeſumptive, not a Concluſive P2oof of the Conver- 
ſion; and if the Jury themſelves know that there was no 
Converſion, yet the Plaintiff hath failed in his Aﬀtion; as if 
a Trover be bzought fo2 cutting Crees and carrying of them 
away, and the Jury know, that though the Defendant cut 
them down, yet they ſtill lay in the Platntiff's Cloſe, this is 
no Converſion. 

And though ft hath been ffrongly inſiſted at the Bar, that 
the Court ſhall intend a Converſion, unleſs the Contrary ap- 
peared, and are to dire# a Jury to find the Demand and Re⸗ 
fuſal to be a Converſion, and the Opinion of Dodridge and 
Croke, in 1 Roll. Rep. 60. was much relied on, where Adams 
recovered againſt Lewis 40 l. in the Court of Exon, and Thee 
Buts of Sack were taken in Execution, and the Plaintiff 
depoſited 221. in the Hands of the Defendant to p2event the 
Sale of the Sack, which was to be a Pledge to return it 
upon Requeſt, if the Defendant was not paid befoze the next 
Court Day; the Jury found the Debt was not paid, and that 
no Requeſt was made to return the Sack, but that the Plain⸗ 
tiff requeſted the Defendant to return the Money: Pet it 
was held by thoſe Two Juſtices, that the Law would ſupply 


the P2oof of a * Converſion though it was not found ; fo2 it * Buls. 30g. 


ſhall be pꝛeſumed that the Money was denied to the Plaintiff, ro. Elia. 


and that the Defendant might uſe it himſelf, and becauſe no Bc. . 
other Pꝛoot could be made, that very Dental ſhall be a Con- Moor 460. 


verſion in Law; ſo a Denial of a Rent-Seck after Demand 21 Gen 
is a Difſeiſin, much moze in Perſonal Actions where the Sub- 92. d. 


ſtance is found, 'tis well enough. 1 Inſt. 282. a. 

But the Court ſaid, That notwithſtanding this Authozity, 
they would not intend a Converſion, unleſs the Jury had 
found it, eſpecially in this Caſe, becauſe they ought to have 
found it to make the Servant liable, oz if the Converſion 
was to the Uſe of his Maſter, there is no Colour fo2 this 
Action to be bzought againſt the Defendant, but it ought to 
be bzought againſt the Baſter. 

CUhereupon a Ve. fa. de Novo was payed to help the In- 
ſufficiency of the Uerdit, the Converſion not being found ; 
but the Court ſafd, it was to no Purpoſe to grant a new 
Trial, unleſs the Plaintiff had a new Caſe; and ſo Judg- 
ment was given fo2 the Defendant. 


Vol. II. Rrr Bill 
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Bill verſus Nicholl. 


— bo- 1* an Action bzought in the Court of Exchequer, the De- 
cord pleaded 1 fenDant pleaded another Action depending againſt him koz 
and the Re- the ſame Matter in the Common Pleas, and upon Nul tiel Re- 
con war cord replied by the Plaintiff, a Day was given to baing in 
in L. & Eq. the Recozd, and when it was bzought in, it appeared that 
& + 243-7, there was a Uariance between the Recozd in the Common 
3-61, 214, Pleas, as mentioned in the Defendant's Plea, and the Re- 
350, 351, CO02D it (elf; fo2 the Defendant in his Plea had alledged one 
— 4 Gerrard to be Attozney inſtead of Gardiner, who was Attoznep 
600, — Upon Recozd; and whether this was a Fallure oz not of the 
14. Raym. Kecozd, was the. Mueſtion, | | | 
Sea. 7132, It was ſaid on the Defendant's Side, That it was ſuch 
a Uariance, that it made it quite another Aﬀion; and on the 
Plaintiff's Side it was ſald, That an immaterial Uarfance 
will not p2ejudice where the Subſtance is found, 7 H. 4. 1. 
Bro. Failure, pl. 2. 15. Curia adviſare vult. 


Foreſt qui tam, c. verſus Wire. 


—— = EBT upon the Statute of 5 Eliz. c. 4. fo2 uſing the 
Weftminſter, Trade of a Silk-Weaver in London, not having been on 
upon the Sta- Appꝛentice Seven Pears ; the Action was bzought in this 
cureof 5 in Court, and laid in London, and tried by Niſi prius, and a 
formation. Clerdift fo2 the Defendant ; and now the Plaintiff to pzevent 
3 Cro. 316. the Payment of Coſts, moved by P:. Ward againſt his own 
Sm. 552. Action, and ſaid, That it will not lie upon this Statute in 
any of the Courts of Weſtminſter; foz tis not only to be 
lafd (as here) but in the pzoper County, but tis to be bꝛought 
befoze the Juſtices in their Seſſions, and this is by fozce of 
the Statute made 31 Eliz. cap. 4. and 21 Jac. cap. 4. ſuhlch 
enats, That all Informations upon Penal Statutes muſt he brought 
before the Juſtices of the Peace, in the County where the Fact 


was committed. 


i rs. But the Court were clear of * Opinion, That the Action 
By the Opi. may be bzought in any of the Courts of Weſtminſter, who 
nion of Roll, have a concurring Jurisdidion with the Juſtices, and ſo they 
Cro.Car.112: ſaid it hath been often reſolved, 


Attorney 
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Attorney General verſus Alſton. 


AR Inquiſition upon an Account ſtaten went out to inquire Where te 

what Lands one Havers had. in the Twentieth Pear of us we 

this King, oz at any Time ſince, he being the Receiver Ge- dent w chat 

neral in the Counties. of. Norfolk and Huntingdon. — 
The Jury found that he was ſeiſed of ſuch Lands, &c. 799% nis 

whereupon an Extent. goes out to ſeiſe them into the Ring's Receiver hall 

Hands, fo2 Payment of 11001. which he owed to. the King. — — 
Alſton the Tertenant pleads, Chat Havers was indebted to cf 1; Ela. 

him, and that he was keiſed of thoſe Lands in 20 Car. 2. 

which was befo2ze the Debt contrafed with him, and that he 

became a Bankrupt likewiſe befoze he was indebted to. the 

King, and thereupon theſe Lands were conveyed to the De- 

fendant by Aſſignment from. the Commiſſioners of Bank⸗ 

ruptcy fo2 the Debt due to him from Havers, abſque hoc that 

he 1 of theſe Lands at the Time he became indebted 

tat ng. 


The Attorney General replies, That he was ſeiſed of theſe - vern. 389, 
Lands befoze the Commiſſion of Bankruptcy iſſued, and be- 399 46. 
koze he became a Bankrupt, and that at the Time of his — = 
Seiſin he was Receiver, and accountable foz the Receipt to Fitz G. go, 
the King, and being ſo ſeiſed in the 2oth Pear of this pꝛeſent 1 2 
King, he was found in Arrear 1100 l. fo2 the Payment where: 24 586, 
of he was -rhargeable by the Statute of the 13 Eliz. cap. 4. 849. 


W hich ſubjects all the Lands of a Receiver which he hath or . 


ſhall have in him during the Time he remains accountable, and 
ſo pzays that the King's Hands may not be amoved: To 
this the Defendant demurred. 


And Sawyer fo2 him held, that the Replication was ill both 
in Foun and Subſtance. 


1. Jt doth not appear that the Defendant continued Re- 
ceiver from the Time he was firſt made, as it ought to be, 
02 elſe that he was Receiver during his Life; fo2 if a Man 
is Receiver to the King, and is not indebted but fs clear, 
and ſells his Land and ceaſes to be Receiver, and afterwards 
is appointed to be Receiver again, and then a Debt is con- 
trated with the King, the koꝛmer Sale is good. 

2. The Replication is a Departure from the Jnquiſitfon, 
which is the King's Title, fo2 the Lands of which Jnquiry 
was to be made, were ſuch which Havers had 20 Car. 2. 
And the Defendant chews, that Hayers was not * 
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thereof, but makes a good Title to himſelf, by Indenture of 
Bargain and Sale made to him by the Commiſſioners of 
Bankruptcy, and ſo the Attorney General cannot come again 
to ſet up a Title pꝛecedent to the Defendant, fo2 that is a 
Departure ; 'tis enough fo2 the Defendant that he hath 
avoided the King's Title, as afledged; and though Pz. At- 
torney is not bound to take Jfſue upon the Traverſe, yet he 
cannot avoid waiving both the Title of the Defendant and 
the King, by inſiſting upon a new Matter. | 

Jt was agreed, That the King had Two Titles, and might 
either have bzought his Jnquiſition grounded upon the Debt 
ſtated, 02 upon the Statute of the 13th of Eliz. upon Havers 
his becoming Receiver; but when he hath determined his 
Election, by grounding it upon the Debt ſtated, he cannot 
afterwards have Recourſe to the other Matter, and bzing 
him to be liable from the Time of his being Receiver; as if 
an Inquiſition goes to inquire what Lands the Debto2 of 
the King had ſuch a Day when he entred into a Bond, if 
there be an Anſwer given to that, Dy. Attorney cannot after- 
wards ſet up a pꝛecedent Bond, becauſe tis a Departure, 
and the Statute it ſelf veſts no Eſtate in the King, but 
makes the Receiver's Lands liable as if he had entred into a 
Statute Staple. 

The Inquiſition therefoze ſhould have been grounded upon 
the Statute, and then the Defendant might have pleaded the 
At of Indemnity, of which he might have the Benefit ; but 
if not, he may be let into the Equity of the Statute of the 
33 H. 8. cap. 39. which gives Liberty to Purchaſers to have 
Contribution, and to plead ſufficient Matter, if they have any in 
Diſcharge of the Debt. 


But on the other Side it was ſaid, That the Replicatfon 
was good; fo2 if the Sale was after his being Receiver, 
though befoze he became indebted, pet by the Statute of 
13 Eliz. the Lands are ſubjef to a Debt contrafed afterwards, 
becauſe it hath a Retroſpef# to the Time he was firſt Receiver. 

By the Common Law, both the Body and Lands of the 
King's Debto2 were liable from the Time he became indebted; 
but becauſe ſuch Debto2s oftentimes ſold thoſe Lands which 
they had whilſt they were Officers, and ſo the King was de- 
feated, therefoze was this Statute made to ſupply that Defeft 
of the Common Law, by which Statute all the Lands he had 
— any Time during his Continuance in the Office were made 

able. 

And tho' it may be objefed, that becauſe of this Inquiſi⸗ 
tion the King is limited to a Time, viz. That Jnquiry ould 
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be made what Lands Havers had fn the 2oth Pear of the Ding, 
pet it was ſaid the Inquiry may be general. 

The Elegit anciently left out the Time, becauſe the Law 
doth determine from what Time the Party doth become lia ⸗ 
ble; ſo that the Queſtion is about the KRing's*Title, which 
if it appear to p2ecede that of the Tertenant, then the King's 
Hands are not to be amoved; and thereupon Judgment was 
pꝛaped fo2 him. Bro. Prerogative 59. Curia w vult. 


Barker verſus Reat. 


N a Specſal Gerdi in Ejectione firmæ, the Jury mode A Reſervation 
ſpecial Concluſton by referring! to the Court, Whether Cen v geg 
there was a good Tenant. to the Præcipe o; not, which was — rus 
made by a Bargain and Sale, but no Money paid, no2 any — 
ent reſerved, but that of a Pepper ⸗Cozn, to be pald at the n 0 he 

End of Six Months upon Demand, and the Releaſe and Gꝛant P-. 
of A thereupon was only fo2 divers good Confl- . Ker. 
derations. 

The Queſtion was, It this Leaſe upon which no Rent; Cro. Jac. 604. 
was reſerved, but that of a Pepper-Com, be ereciited by the C. 
Statute of Uſes 02 not; if it be, then there is no Need of the 5 Rep. 124. b. 
Entry of the Leſſee, tog the Statute will put him in adual 
Poſſeſſion, and then the Inheritance by the Releaſe o Gzant 
of the Reverſion will paſs. 

But if this Leaſe. be not within the Statute, becauſe 110 Liz. Sen 465. 
Uſe can be raiſed fo2 Mant of a Confideration, then it muſt O5. r. 4e > 
be a Conveyance at the Common Law, and ſo the Leſſee G mp. 
ought to make an afual Entry, as was always uſual befoze w. 1 
the making of the Statute. _ 3 


P- 
An. 181, &c.. 


Setjeant Waller and Maynard argued, that here was no 196, 4e. 
Conſideration to raiſe an Uſe, fox the Reſervation of a Pep- Caf ng. 
per-Co2n, is no Pꝛoſit to the Leſſo2, tis not a real and good Mac 533. &c. 
Kent , fo2 ſo ſmall and trivial a Matter is no Conſideration, * — 950 
fo2 that which muſt ve a good Conſideration ought to be Mo- 
ney, o2 ſome other valuable Thing. 

Then this Conveyance is not executed by the Statute of 
Ciſes, and if ſo, tis not good at the Common Law, it being 
only a Leaſe ko Pears, and no Entry, without which there 
can be no Poſſeſlion, and ff not, then there can be na Rever- 
lion upon which the Releaſe may operate, tis only an Intereſſe 
termini, and ſo was the Opinion of my Lozd Coke fince __ * *Co.Lir. 270. 
making of this Statute. 
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1 Leon. 194 And that no Uſe was raiſed here, the Caſe of my Loꝛd 
295. Paget was cited, to which this was compared: Yy Lozd be- 
ing ſeiſed in Fee, covenanted ro ſfand ſefſed to the Uſe of 
Trentham and others, in Conſideration of Payment of his 
Debts out of the Pꝛofits of his own Eſtate; this was ad: 
judged a void (iſe, becauſe there was no Conſideration on 
Trentham's Part to raiſe it, the Boney appointed to be paid 
being to be raiſed out of the Pꝛolſits of my Lozd's Eſtate. 
The Mozds of the Leaſe are, Demiſe, Grant, Gc. which 
are Moꝛds at the Common Law, Co. Lit. 45. b. and tis not 
poſſible that a future Erecuto2y Conſideration ſhould raiſe a 
pꝛeſent Uſe, fo2 the Pepper-Cozn is not to be paid till the 
End of Six Months; and as this Conſideration fs. Execu- 
topy, ſo it is Contingent too, fo2 the Leſſoz might Have re- 
leaſed befoze the Erpiration of Six Months. 
j Cro. 2 Jf the Caſe of * Lutwitch and Mitton be objefted, where it 
% Fr 32. mas reſolved by the Two Chtef Juſtices and Chief Baron, 
That upon a Deed of Bargain and Sale of Lands, where 
the Bargainee never entred, and the Bargaino? reciting the 
oo _ Leaſc, did grant the Keverſion erpeftant upon it; that this 
» 4 was a good Gzant of the Reverſion, from which the. Poſſeſ- 
ſion was immediately divided, and was executed and veſted 
in the Bargainee, by vertue of the Statute of Uſes. 
This is no Objetion to the Purpoſe, becauſe in that Caſe 
the Bargaino2 was himſelf in actual Poſſeſſion. 
So that if there be no good Tenant to the Pꝛecipe in this 
Caſe, though all that join in it are eſtopped to ſay ſo, yet the 
Tenant in Tail who comes in above, is not barred. 5 H. 5. 9. 


But on the other Side it was ſaid, That the Leſſee was 
in Poſſeſſion by the Statute, fo2 the CUozd Grant being in 
the Leaſe, and the Reſervation being a Pepper-Cozn, that 
will amount to a Bargain and Sale, though it hath not thoſe 
pꝛeciſe Mods in it. 8 Co. 94. 

, enge. But if it ſhould not, yet another Uſe map be averred than 
Dyer 14% b. what is in this Leaſe, like Bedel's Caſe, 7 Co. 40. b. (here a 
Man, in Conſideration of Fatherly Love to his eldeſt Son, 
did covenant to ſtand ſeiſed to the Ale of him in Tall, and 
Id. Raym. Afterwards to the Uſe of his ſecond Son; there, though the 
15 5%.4. cat Conſideration reſpeted his eldeſt Son only in Wozds, yet a 
'% in L. & Eg. Conſideration which is not repugnant to it may be averred; 
2 83, 84, 132. and though an Entry is not found, yet it ſhall not be fn- | 
cal cemp.- tended, ſince the Jury have not found the Contrary, 


l. 3. 101, 1 


c. Caſ. temp. An. 96, 152, &c. 181, &c. Caf. temp. Mac. 533, &c. 


North 


* 


— 


Trin. 29 Car. II. in Communi Banco. 251 


n 


North, Chief Juſtice: At firſf when this Sozt of Convey- — _ 
ance was uſed, the Lefſee upon the Leaſe fo2 a Pear did al- „ 7..." 
ways make an afual Entry, and then came the Releaſe to 14. Raym. 
convey the Reverſion; but that being found troubleſome, eie. 799. 
conſtant Pꝛaäice was to make the Leaſe fo2 a Peat, by the 582. , ox, 
Deed of Bargain and Sale, fo2 the Conſideration of Five 1128. 
Shillings, 02 ſome other ſmall Sum; and this was held and 
is ſo ſtill to be good without any ackual Entry, and the Bar⸗ 
gainee thereby is capable of a Releaſe, (though he cannot . cre. 604. 
bzing an Action of Treſpaſs without Entry) ko: when Honey 
is the Conſideration of making the Bargain and Sale. tis 
executed by the Statute of Ces, and ſo the Releaſe' upon it 
is good; but if the Deed be not erecuted, tis otherwiſe, 

But this being to ſuppozt a common Recovery, was to be Antea Addicn 
favoured ; and therekoze the Court took Time to conſider till “ Otway. 
the next Term: And then | | 8755 CIT 

The Chef Juſtice ſaid, That if a Real Ackion be bꝛought 
againſt A. who is not Tenant to the Præcipe, and a Recovery 
be had againſt him, the Sheriff can turn him out who is in 
Poſſeſſion ;. but if he who is not in Poſſeſſion comes in by 
Coucher, he is eſtopped to ſay afterwards that he was not 
Party to the CUrit, ſo that he who fs bound muft be Tenant 
02 Uouchee, oz claim under them. 1 

Conveyances have been altered, not ſo much by the Know- 
ledge of the Learned, as by the Jgnozance of unskilful Men 
in their Profeſſion. | ({, 

The uſual Conveyance at Common Law, was by Feoff: 
ment, to which Livery and Seiſin were necefſary, the Pol⸗ 
ſeſſion being given thereby to the Feoffee; but if there was a Antes Lord 
Tenant in Poſſeſſion, and ſo Livery could not be made, then . 7 
the Reverſion was granted, and the particular Tenant always 
attozned, and upon the ſame Reaſon it was that afterwards a 
Leaſe and Releaſe was held a good Conveyance to paſs an 
Eſtate, but at that Time it was made no Mueſtfon but that 
the Leſſee was to be in ackual Poſſeſſion befoze the Releaſe. 

Afterwards Aſes came to be frequent, and Settlements to 14. Raym. 
Uſes were very common, by Reaſon whereof many Jncon- 9 
veniences were introduced; to pzevent which the Statute 
of the 27th of H. 8. was made, by which the Uſe was unſted 
to the Poſſeſſion , fo2- befoze that Statute, Uſes were to be 
executed acco2ding to the Rules of Equity, but now they are 
Teduced to the Common Law, and are of moze Certainty, 
N are to be conſtrued actozding to the Rules of 
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Cro. Car. Intereſſe Termini, and that ſuch Releaſe- ſhall not enure to 


At the Common Law, when an Eſtate did not paſs by 
Feoffment, the Lefſoz o: Gendoz made a Leaſe fo2 Years, 
and the Leſſee actually entred, and then the Leſſo2 granted 
the Reverſion to another, and the Lefſce attozned; and this 

Afterwards when an Inheritance was to be granted, then 
alſo was a Leaſe fo2 Pears uſually made, and the Leſſee en: 
tred as befoze, and then the Lefſoz releaſed to him; and this 
was good. 

But after the Statute of Uſes, it became an Opinion, 
That ie a Leaſe fo2 Pears was made upon a valuable Con- 
ſideration, a Releaſe might operate upon that without an 
actual Entry of the Leſſee, becauſe the Statute. did execute 
the Leaſe,” and raiſed an Ude p2eſently to the Lefſee. - Sir 
2 Moor, Serjeant at Law, was the firſt who pactiſed 
this way. | N1:3.9 3 

But becauſe there were ſome Opinions, that where Con: 
veyances' may enure Two Ways, the Common Law: ſhall be 
p2eferrev, unleſs it appear that the Party intended it ſhould 
paſs by the Statute; thereupon the uſual Courſe was to put 
the Wozds Bargain and Sale into the Leaſe fo; a Pear, to 
bzing it within the Statute, and to alledge that the Leaſe 
was made to the Intent and Purpoſe that by the Statute of 
Uſes the: Leſſee» might be capable of a Releaſe; but notwith- 
ſtanding this, Bz. Noy was of the Opinion, That this Con- 
veyance by Leaſe and Releaſe could never be maintained 11 
out the ackual Entry of the Leſſee. | | 

This Caſe goes farther than any that eber yet came into 
Judgment, ko; Money is not mentioned here to be the Con- 
ſideration, 02 any Thing which may amount to ft, unleſs 
— Pepper⸗Cozn, which he held to be a good Conſide⸗ 
ration. | 
The Leaſe and Releaſe are but in nature of one Deed, and 
then the Intent of the Parties is apparent that it ſhould paſs 
by the Statute, and eo lnſtanti that the Leaſe is executed, 
the Reſervation is in Fozce. 

The Caſe put by Littleton, fn Sect. 459. fs put at the Com: 
mon Law, and not upon the Statute; where he ſaith, That 
if a Leaſe be made fo2 'YPears, and the Leſſoz reteafeth all 
his Right to the Leiſee befoze Entry, ſuch- Releaſe is vold, 
becaule the Leſſee had only a Right and not the Poſſeſſon, 
which my Lo2d Coke, in his Comment upon it, calls an 


* 


© emo. Enlarge the Eſtate without the Poſſeſlon, which is very 


true at the Common Law, but not upon the Statute of 


43 5 Ales * 


———_— 
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And therekoze Judgment was given by the whole Court, Judgment. 
That the Wozd Grant in the Leaſe will make the Land paſs 4 
by way of Uſe; that the Reſervation of a Pepper-Cozn was 9 


a good Conſideration to raiſe an Cſe to ſuppozt a Common | 1 
Recovery; that this Leaſe being within the Statute of Ales, 4 
there was no need of an actual Entry to make the Leſſee ca- * 
pable of the Releaſe, fo2 by vertue of the Statute he ſhall be 4 


adjudged to be in adual Poſſeſſion, and ſo a good Tenant to 
the Præcipe; and Judgment was given accodingly in Mi- 
chaelmas Term following. 


Kendrick werſus Bartland. 


pe Plaintif bzought an Attion on the Caſe fo2 ſfop- 4 
L | ping. the H nnn Cooting- 3 
ando, &c. 1 


what was 


wyn, who argued to maintain the Plea, did not rely upon done before. Wh 
that Part of it where the Defendant ſaith, That the Stop- O =p. 'H 
ping of the Water was involuntary, becauſe he doing the ,;; 510, * 
Thing, it could not be contra Voluntatem ; but the Queſtfon 24, 635, v 
would be, Whether the Plaintiff had any Cauſe of Aon to c. 8 
recover Damages after the Abatement of the Nuſance ? And aa. 258. 
he ſatd, That he had abated it befoze the Ackion bzought, and Id. Raym. 
counted ko: Damages after the Abatement, koꝛ which he had 335, 84; 
no Cauſe of Action; and this he had confeſſed by his De- 974, 977. 


murrer. 1126, 1382. i 
Stra. toz6, k 1 


To this Plea the Plaintiff demurred; and Serjeant Bald- r tere i 


1140. 


But the Court were of Opinion, that it was not a good 
Plea, and took this Difference between a Quod permittat, 02 'Y 
an Afize fo2 a Nuſance, and an Action on the Caſe fo2 the $ 


ſame, fo2 the End of a Quod permittat, o2 an Aſſize, was to 


abate the Nuſance, but the End of an Action on the Caſe : eco. 20%, | 
was to recover Damages; therefoze- tho' the Muſance wag 618. 4 
removed, the Plaintiff is intituled to his Damages that ac⸗ | 
crued. befoze; and tis uſual in Actions on this Nature, to 

lay the * Continuando fo2 longer Time than the Plaintiff can * $i. 39. 4 
prove, but he ſhall have Damages fo2 what he can p2ove; | 1 
and ſo here he ſhall recover the Damages which he ſuſtained . 
befoze the Abatement: And thereupon Judgment was given 4 
fo2 the Plaintiff, 5 


Vol. II. ak Walwyn 
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Walwyn verſus Awberry and others. 


'Tythes of a Reſpaſs fo2 the Taking and Carrying away of Four 
— Loads. of Wheat, and four Loads of Rye, &c. 
red for Re The Defendants juſtify, fo2 that the Plaintiff is Refto2 of 
pairs of the the Reto2y Impꝛopziate of B. and that the Chancel was our 
D Nlad. Rep. Of Repair, and that the Biſhop of Hereford, after Ponition 
258. firſt given to the Plaintiff, had granted a Sequeſtration of 
1d. Raym. the Tythes of the Refo2y fo2 the Repairing of the Chancel, 
2%. 1x45. and that the Defendants were Church-wardens of the Pa⸗ 
riſh; and that the Particulars mentioned in the Declaration 
were Tythes belonging to the Plaintiff as Kef02 afozeſaid, 
and that by Uertue of the ſaid Commiſſion they took the 
fame fo2 Repairing of the ſaid Chancel, and that fo2 theſe 
Tythes ſo taken they had accounted to the Biſhop 
To this the Plaintiff demurred. 
The Queſtion was, Whether an Impꝛopziate Refto2y be 
_ chargeable fo2 the Repairs of the Chancel by the Sequeſtra- 
tion of the Tythes by the Biſhop? And thoſe who argued in 
the Megative fo2 the Plaintiff could not deny, but that 
Church-Reparations did belong to the Ecclefiaſtical Courts, 
and that as often as Pꝛohibitions have been pꝛaped to that 
Jurisdi#ton, Conſultations have been as often granted; not- 
withſtanding in many Caſes the Rates fo2 ſuch Reparations 
have been very unequally impoſed, and the Reaſon is, be- 
cauſe thoſe Courts have oziginal Jurisditton of the Matter. 
Jt was admitted alſo, that Pariſhioners are bound to re⸗ 
air the Church, and the Refo2 the Chancel, and this in re⸗ 
pet of their Lands; and therefoze if a Man hath Lands in 
one Town and dwell in another, he ſhall be contributary to 
; the Keparation ok that Church where the Lands are, and 
= not where he inhabits. | | 
1 And that all this was by the common Cuſtom of England 
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0 | long befoze the Baking of the Statute of 31 H. 8. cap. 13. by 
f which Parſonages were made Lay-Fees; but then it muſt 


1 be underſtood that this was no real Duty incumbent upon 
"2 them, but was a perſonal Burden fo2 which every Pariſhi- 
br oner was chargeable pꝛopoztionably to the Quantity of Land 
* which he held in the Pariſh; in which Caſe if he refuſed to 
i be contributary, the Oꝛzdinary did never intermeddle with 
3 the Poſſeſſions, but always p2oceeded by Eccleſiaſtical Cen- 
* ſures, as Ercommunication of the Party refuſing, which is 
F the pꝛoper Remedy, * 


La 


E ** —— i ** — — — — — — ——— 
8 


Trin. 29 Car. II. in Communi Banco. 255 


* ——_— — 8 — NE” Alt. * i. 


Eut in Caſe of an App2opriation in the Þands of an Ec- 
cleſiaſtical Cozpozation, as Dean and Chapter, &c. there if 
a Kefuſal be to contribute to the Repairs, the Oꝛzdinary may 
ſequeſter; and the Reaſon is, becauſe a Cozpozation cannot 
be excommunicated. | * 

The Oꝛdinary may alſo ſequeſter in Things of Eccleſiafti- 
cal Cognizance, as if the Ring do not p2eſent; ſa he may 
take the P2ofits within the Sir Months that the Patron 
hath to pzeſent, and apply them to the Paſto2 of the Church 
by him recommended, becauſe the Dzdinary hath a P2oviſio- 
nal Superintendency of the Church; and there is a Neceſſity 
that the Cure ſhould be ſupplied until the Patron doth p2e- 
ſent, and this is a kind of Sequeſtration. 

But in ſome Caſes the O2dinary could not ſequeſter the 
Pꝛofits belonging to Spiritual Perſons, though he was 
lawfully entituled to them fo2 a particular Time and Pur- 
poſe : Foz by the Statute of 13 Eliz. cap. 20. tis enafed, 
'That if a Parſon make a Leaſe of his Living for a longer Time 
than he is reſident upon it, that ſuch Leaſe ſhall be void, and he 
ſhall for the ſame loſe one Year's Profits of his Benefice, to be 
diſtributed by the Ordinary amongſt the Poor of the Pariſh. 

Now he hath no Remedy to recover the Year's P?ofits, 
but in the Eccleſiaſtical Court; he could not ſequeſter, and 
to give him Authozity ſo to do, a Supplemental Statute was 
made Five Pears afterwards, in the 18th Pear of the Queen's 
Reign, cap. 11. by which Power is given him to. grant a 
Sequeſtration; ſo that if he could not ſequeſter in a Caſe of : Vers. 160. 
which he had a Jurisdiftion by a pꝛecedent Statute, a fortiori 777 248, 
be 1 in a Caſe exempted as this is from his Juril⸗! Was zo), 

| n. 4 N 5357 

But admitting a Sequeſtration might go, then this In- 6% **' 
conveniency would follow, that if other Lands ſhould be ſe- , was. 240, 
queſtred fo2 the fame Purpoſe, the fozmer Sequeſtration 379 
could not be pleaded to diſcharge them, becauſe the Jntereſt Tab. 2 
is not bound thereby, no moze than a Sequeſtration out of 2:7, Kc. 
Co is pleadable to an Action of Treſpaſs at the Com- 
mon Law. | 

This Caſe cannot be diſtinguiſhed from that of Jefferies 
in 5 Co. and from what the Civilians teſtified to the Court 
there, viz. That the Church-wardens and greater Part of the Pa- 
riſhioners, upon a general Warning given, may make a Taxation 
by Law, but the ſame ſhall not charge the Land, but the Perſon 
in reſpe& of his Land; ſo that tis he that is chargeable, and 
map be ercommunicated in Caſe of Refuſal to contribute, 
but his Lands cannot be ſequeſtred, becauſe tig not the 
Buſineſs of the Ozdinarp to meddle with the —_— 
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Poſſeſlions of Lay-men, but to p2oceed againſt them by Ec: 
cleſiaſtical Cenſures; and the Pariſhioners Lands may be as 
well ſequeſtred koz the Repairs of the Church, as the Lands 
of the Impꝛopztatoz koz the Repairs of the Chancel; fo2 
which Reaſons it was held, that a Sequeſtration would not 
lie. 

But on the other Side it was ſaid, That befoze the Ma⸗ 
king of the Statute the Refo2 was to repair the Chancel 


under Pain of Sequeſtration, which the Oꝛdinarp had Power 


Vaugh. 327. 


to grant in Caſe of Refuſal; and that his Authozity in 
many Caſes was not abzidged by the Statute: The Caſe of 
Parry and Banks was cited, where in the 24th Pear of H. 8. 
a Parſonage was app2opziated to the Deanery of St. Aſaph, 
and a Uicarivge endowed, which the Biſhop diffolved in the 
24th Pear of Queen Elizabeth, and Parry pzetending, that 
notwithſtanding this Difſolution it was in the King's Hands 
by Lapſe obtained a Pꝛeſentation; and it was reſolved that 
after the Statute of Diſſolutions, which made Parſonages 
Lay-Fees, the O2dinary could not diſſolve the Uicaridge 
where the Parſonage was in a Tempozal Þand, but being 
in that Caſe in the Hands of the Dean, he mſght. 

The Refto2 is to repair the Chancel, becauſe of the Pꝛo⸗ 
fits of the Glebe, which is therefoze Onus reale impoſitum Re- 
bus & Perſonis; and of that Dpinion was Johannes de Atkin, 
who w2ote 10 Pears befoze Lynwood, where in fol. 56. he 
_ That if the Chancel was out of Repair, it affected the 
Glebe. Be 

And that the Conſtitution of the Canon Law is ſuch will 
not be denied, and if ſo, Canons being allowed are by (iſe 
become Parcel of the Common Law, and are as much the 
Law of the Kingdom as an Ac of Parliament, fo2 what is 
Law doth not Suſcipere Magis aut Minus. 

Several Caſes were put where the Biſhop doth intermed⸗ 
dle with the Pꝛofits of a Parſonage, as in the Caſe of a Se⸗ 
queſtration upon a Judgment obtained againſt a Spiritual 
Perſon, where a Fi Fa' fs direfed to the Sheriff upon that 
Judgment, and he returns Clericus beneficiatus non habens 
Laicum feodum; fo2 which Reaſon he cannot meddle with the 


Pꝛolits of the Glebe, but the Biſhop doth it by a Sequeſtra- 


tion to him directed. | 


pe map likewiſe retain fo2 the Supply of the Cure, and 
pay only the Reſidue, which hath been omitted on the other 
e. | 
As the Oꝛdinarp might diſſolve a Uicarivge endowed 
where the Parſonage was in the Hands of a Dean, ſo he 
map ſequeſter an App2opztation in any Spiritual on” 
I a 


—kr 
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and there is no Statute which exempts an Impꝛopꝛiation 
from ſuch a Sequeſtration, becauſe tis Onus reale at the 
Common Law: And as the Lay Jmp2opziatoz may ſue fo2 
Tythes and receive them as befoze the Making this Sta- 
tute; tis as reaſonable ſince he hath the ſame Advantage, 
that he ſhould have the ſame Charge, and the rather becauſe 
the Saving in the Statute of 31 H. 8. cap. 13. doth ll 
continue the ſame Authozity the Biſhop had befoze, though 
the Poſſeſſion was thereby given to the King. 

The Mos of which are, viz. Saving to all and every Per- 
ſon, &c. ſuch Right which they might have had as if the Act 
had not been made, which muſt be the Right of the Oꝛdinary, 
and of no other Perſon. 

An Jmp2opziato2 pays Synodals and P?2ocurations as 
well as an Appzopzlation in the Þands of Eccleſiaſtical Per- 
fons, and it would be very inconvenient if a Sequeſtration 
ſhould not lie, which would quicken them moze than an Er- 
communication; and it was ſaid, That in England there 
were above 1000 Appꝛopꝛiations belonging to Cozpozations 
aggregate, as Deans and Chapters, which could*not be er- 
communicated; and if the Biſhop could not ſequeſter, then 
there was no Remedy to repair the Chancel; fo2 which Rea- 
ſons, Judgment was p2ayed fo2 the Defendant, 

But the whole Court, beſides Juſtice Atkins, held, That 
the Lay⸗Impꝛopziation was not to be ſequeſtred fo2 the Ke- 
pairs of the Chancel: And the Chief Juſtice ſaid, That the 
Repair of the Chancel was an Eccleſiaſtical Cauſe, but that 
the Reftozy and Jmp2opziato2 were Lay, and not to be ſe- 
queſtred, as the Poſſeſſions in the Hands of Eccleſiaſtical 
Cozpozations may, which he did agree could not be ercom- 
— but the Perſons who made up ſuch Cozpozation 
might. | 
And as to the Sequeſtration upon a Judgment, it made 
nothing fo2 the Batter to entitle the Ozdinary to a Se⸗ 
queſtration in this Caſe, becauſe what he doth in that is 
in the Nature of a Tempozal Officer; fo2 the Sequeſtra- 
tion is like the Fieri Facias, and being direded to the Bi⸗ 
ſhop, he is in that Caſe (if he may be ſo called) an Eccle- 
ſiaſtical Sheriff, and by Uertue thereof may do as the 
Sheriff doth in other Caſes, that is, he may ſeiſe Eccleſia- 
ſtical Things, and ſell them, as the Sheriff doth Tem⸗ 
pozal Things upon a Fieri Facias; but tis to be obſerved, 
that he muſt return Fieri feci, and not Sequeſtrari feci upon 
this Mrit. | 
And as to the Saving in the Statute, that Toth not alter 
the Caſe; foz if any Right be thereby ſaved, tis that of the 
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Parſon, fo2 the Pariſhioners have no Right to ſit there; in- 
deed the Uicar may, becauſe he comes in under the Parſon, 
So that this Caſe is not to be put as at the Common 
Law, but upon the Statute of Diffolutions, by vertue 
whereof the Refto2y being in the Þands of a Lay-Perſon is 
become a Lay-Fee, and \o cannot be fubje# to a Sequeſtra- 
tion; if it ſhould, the next Step would be, that the Biſhop 
would increaſe Uicaridges as well in the Caſe of an Impꝛo⸗ 
pꝛiation as Appꝛopziation, which would leſſen the Pofſeſſtons 
of ſuch as have purchaſed under the Ack. | 


But Juſtice Atkins was of a contrary ©pinion; he ſad, 
That it was agreed by all, that an Jmp2op2ziato2 is charge- 
able with the Repairs of the Chancel; bat the Charge was 
not perſonal but in regard of the P2ofits of the Impꝛopzia⸗ 
tion, which are oziginally the Debto2 accozding to the firſt 
Donation. That the p2zimary Rights of Reftozies are the 
Perfozmance of Divine Service and the Repairs of the 
Chancel, and that the P2ofits which are over and above muſt 
then go to the Imp2op2iato2, and are to be eſteemed then a 
Lay-Fee,; but that thoſe Duties are the firſt Rights, and 
therefoze muſt be firſt diſcharged. | 

That this Right, this Outy of Repairing, was certain, 
and therefo2e- ſhall not be taken away by Jmplication, but 
by erpzefs Wows in the ac, which if wanting ſhall remain 
ſtill, and the Parties ſhall be compelled to repair under the 
ſame Penalties as befoze. 

But admitting it ſhould be taken away, pet the Saving in 
the Ack extends to the Right of the Pariſhioners, which is 
not to fit in the Chancel, but to go thither when'the Sacra⸗ 
ments are adminiſtred, of which they are depzived when tis 
out of Repair; no2 can they have the Uſe of the Church 
which p2operly belongs to them, becauſe when the Chancel is 
out of Repair, it not only defaces the Church, but makes it 
in a ſhozt Time become ruinous. 

He denied that a Sequeſtratfon in Chancery cannot be 
pleaded to bar a Treſpaſs at the Common Law; fo? if it be 
lain that the Chancery have iſſued ſuch Sequeſtrations, it 
will be as binding as any ather Pꝛoceſs iſſuing accozding to 
the Rules of the Common Law. 

And he alſo denied the Caſe put by the Chief Juſtice, that 
the Lands of the Parſſhioners might as well be ſequeftred 
fo2 the Repair of the Church, as thoſe of the Jmp2opztato? 
fo2 Repair of the Chancel, becauſe the P2ofits of the Refo2y 
might oziginally be ſequeſtred, but the Lands of the Parfſhi- 
oner could not; and ſo the Caſes are quite different. $2 : 

4 . 'Dll 
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But in Eaſter Term kollowing, Judgment was given Jadsment. 
againſt the Defendant upon the Point of Pleading, which 


the Court all agreed to le ili. 
1. The Defendants ſhould have averted, that the Chancel = Vent. 35 


was out of Repair. 


2. That no moze was taken than what was ſufficient fox * Mot. 155 


the Repair thereof.. 

3. Foz that the Plaintiff had declared "fo the Taking. my temp. 
ſeveral Sozts of Szain; and the Defendant juſtifies the AZ, 
Taking but of Part, and faith nothing of the Reſidue, and 668. 
ſo 'tis a Diſcontinuance ; and the general Moꝛds, quoad re- — . Raym. 
ſiduum tranſgreſſionis, will not help, becauſe he goes to Parti- Nod. cac 
culars afterwards, and doth not enumerate all; and there- in L. & Eg. 
upon Judgment was given accodingly. — = 

An. 219. Caſ. temp. Mac. 112. Stra. 302, 303. 


Edwards verſus Weeks. 
Sſumplit. The Plaintiff declared, That the Defendant, Par — 


exchanged Þozſes with him, pꝛomiſed ta pay. him 51. and he of Promice, 

alledged a Bzeach in the Non⸗ per koꝛmauſe. — _ alter 
The Defendant pleads, That the Plaintiff,  befo2g any Nad. Rep. 

Action bꝛought, diſcharged. him of his P2zomiſe : And upon 26z- 

a Demurrer, the Queſtion was, Whether after a Bꝛeach of 

a Promiſe, a Parol Diſcharge could be good? The Caſe of 

* Langden and Stokes was an Authozity, that ſuch a Dil: * . 

charge had been good befoze the Beach, viz. The Defen- 3 2 

dant pꝛomiſed to go a Uoyage, the Bꝛeach was alledged in c cat Theo. 

Non. perkozmance; and the Defendant pleaded, that befoze 1 3: 538- 

any Bzeach the Plaintiff exoneravit eum; and upon Demur- 4 385, _— 

ter it was held good befoze the B2each. Stua. 873. 
But here was no Time agreed fo2 the Payment of this 

51. and therefoze it was due immediately upon Bequeſt, and 

not being paid, the Pꝛomiſe is b2zoken, and the Parol Dil⸗ 

charge cannot be pleaded; and of that Opinion was all the 


Court, and Judgment fo; the Plaintiff, NiG, &c. 


Quere, It he had pleaded ſuch a Diſcharge befo 
Requeſt of Payment, 2 it had been good? 4 an 
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fn Conſideration that the Plaintiff at his Requeſt had den fen, 
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Arris & Arris verſus Stukely. In Scaccario. 


Indebitatur | bow ng Aſſumpſit fo2 200 l. in Money had and received 
e. 1 to the Uſe of the Plaintiffs: Upon Non aſſumpſit pleaded, 
Receipt of the Jury find a Special Uerdiit to this Effet, viz. They 
the Profits of find that King Charles the Second did on the 17th Day of 
cho no Con- Auguſt in the 12th Pear of his Beign, by his Letters Pa- 
tract. tents under the Gzeat Seal, grant unto the Defendant and 
another the Office of Comptroller of the Cuſtoms at the Pozt 
of Exceſter, durante beneplacito: That the other-Perſon died; 
and that the King afterwards by other Letters Patents, 
bearing Date primo Maii fn the 21ft Pear of his Reign, 
did grant the ſaid Office to the Plaintiffs, which was Two 
Pears befoze this Aﬀton bzought; and that the Defendant 
ſtill, and ko: Seven Pears paſt, had exerciſed the ſame upon 
Pꝛetence of a Right by Survſvozſhfp, and received the Pꝛo⸗ 
fits thereof : But whether upon the whole Matter the De- 
fendant made any ſuch Pꝛomiſe as in the Declaration, they 
did not know, Et petunt adviſamentum Curiz in præmiſſis; ant 
if upon the Matter ſo found the Court ſhall be of Opinion 
that the Defendant made ſuch Pꝛomiſe, then they ſay that he 
did make ſuch P2omiſe, and aſſeſs Damages Occaſione præ- 
miſſorum in narratione mentionat' ad 1001. and Coſts to 53s. 
and 4 d. &c. 


— Winnington, Solicitoz, argued, That the firſt Patent was 
&. 1. Determined by the Death of one ok the Patentees, and then 
be. 127, the ſecond Patent takes Effect, and ſo the Plaintiffs have a 
143. good Title; fo2 there ſhall be no Survivozſhip of an Office 
of Truff, no not if the Office had been granted to Two fo2 
their Lives, if it be not ſaid, to the Survſvo2 of them. 
11 Co. 34. Auditor Curle's Caſe; and of that Opinion was 

1 Med. 187. the Court clearly. 


But Pollexfen fo2 the Defendant laid, That he agreed 
that Poſnt, but that the Plaſntiff's Patent was not good; 
fo2 though there be a general Non obſtante of all the Sta- 
tutes in it, yet there ought to have been one in particular 
againſt the Statute of 14 R. 2. cap. 10. which enaitg, That 

31 H. 6. c. no Cuſtomer or Comptroller ſhall have any Office in the Cuſtoms 

f for his Life, but only during the Pleaſure of the King; luhich 
being made fo2 the publick Good, the King cannot by any 
Non obſtante diſpenſe with it. 


Jn 
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In many Caſes the Diſpenſation of the King by a Non 
obſtante is good; as where a Statute pꝛeſcribes the Foꝛm of 
the King's G2zant, where it doth not diredly pꝛohibit a Thing, 
but only under Pain of a Fozfciture; fo2 if it be diret, and 
pro bono publico, there a Non obſtante is not good, and ſo is 
this Statute. 

he cannot diſpenſe with the Statute of 31 Eliz. againſt 
Symony ; fo2 the Party being diſabled by an * ad of Par- 8 57: 
liament, cannot be enabled by,a Non obſtante; he cannot dil + 5 Co. 15. 
penle with the Statute of Leaſes of '+ Eccleſiaſtical Fer. 1.2. c. 3. 
ons, no2 with the Jurisdiion of the Admiralty encroach: . . 11 
ing upon the Common Law; fo2 the Foundation of a Non 4 Toft. 153. 
obltante is in the King's Pꝛerogative, and is current in his | 
C2ants; but in thoſe Statutes the Subjet hath an Intereſt.” 

The Laws concerning Non obſtante's are none of the * an- * Davis Rep. 
cient Laws of this Land, but bzought-in by the Pope. The 99.7 7, 
Book of 2 H. 7. F. 6. b. and 7. did firſt give Riſe to this Theta, 2 
erozbitant' Power; pet it is not the Opinion of. all, oz in- Sorrel. 
deed of any of the Judges then, as tis affirmed to be, fo? Cl. "45 
Broke Par, 45, 109. who aidged that Caſe, took. no Notice Glover. 
of any Opinion of the Judges; yet ſome grounding them: eng 5 E. 4- 
ſelves on that Book, affirm that the King may diſpenſe with big Abr. u. 
the Statute of the 23 H. 6. cap. 8. which enacs, That no Parent, pl. 
Man ſhall be Sheriff for above one Year; and that therefoze a 1 Niod Cat 
Patent granted by Ed. 4. to the Earl of Northumberland, to in L. & Eg. 8. 
be Sheriff of the lame County fo2 Life, was held good, which 12. 19. 105. 
is a plain Wiſtake, fo2 there never was any ſuch Reſolution, | - 
neither did the Judges make any Determination upon that 
Statute, it was only a Difcourſe Obiter by Radcliff, (who 
was then one -of the Barons of the Exchequer) concerning - 
the Statutes of the 14 E. 3. cap. 7. and of the 42 E. 3. cap. 9. 
which are only Pꝛohibitoꝛy, That no Sheriff ſhall continue in his 
Office above one Year ; but have not any ſuch Clauſe in them 
as the Statute of 23 H. 6. hath, which ſaith, That all Patents 
made to any to be Sheriff for above a Year ſhall be void, any 
Clauſe or Word of Non obſtante in any wiſe put in ſuch Patent 
notwithſtanding : This was the DBiftake of Baron Radcliff, Poſtea. 
who upon a ſudden Diſcourſe thought there might be ſuch 
Clauſes in thoſe foumer Statutes of Ed.-3. and that notwith⸗ 
ſtanding which, there being a Non obſtante in that Patent 
to thoſe Statutes, he held that to be a good Diſpenſation of 
them; but 'tis plain there are no ſuch Clauſes fn thoſe Sta⸗ 
tutes, and therekoze a Non obſtante ta them is good, and 
which was the true Reaſon why that Patent in Henry the 
7th's Time was held good. 
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2. Another Reaſon might be, becauſe the Office of Sheriff 
was grantable fo2 Life, and ſa not within the Reach of the 
Pꝛohibition by thoſe Statutes, 

3. But if it was, yet the P2oviſo fn the Ac of Reſumption 
of 1 H. 7. pꝛoteſted that Patent, by which the King reſumed 
all Gzants. made by E. 4. but p2ovides fo2 the Earl's G2ant. 

Dyer 352-* But admitting the Statute of R. 2. and of H. 6. may be 


193. dilpenſed withal in this Caſe, yet it ſhould be moze particular 


4 El. 513- than in this Patent to the Plaintiff, foꝛ Non obſtante aliquo 
T-Jones 117+ cratuto generally. will not ſerve. | 
H. 4. 12. 2. Point. A general Indebitatus Aſſumpſit will not lie here 
Bro. Ac. 26, fo CUant ok Pꝛivity, and becauſe there is no Contrait, tis 
2 Inſt. 212. Only a Tort, a Oiſſeſſin, and the Plaintiff might have bzought 
an Aſſiſe fo2 this Office, which lies at the Common Law; and 
ſo it hath been adjudged in Jehu Webb's Caſe, 8 Co. 4. Which 
is alſo given by the Statute of Weſtm. 2. cap. 25. fo2 a Pꝛoſit 
app2ender in alieno ſolo. 
The Plaintiff might have bzought an Action on the Caſe 
againſt the Defendant, fo2 diſturbing him in his Office, and 
_ had been good, becauſe it had been grounded on the 
| rong. 
CB 3 In this Caſe the Oefendant takes the P2ofits againſt the 
_ „ Will of the Plaintiff, and ſo there is no Contra ; but if he 
Ld. Raym. had received them by the Conſent of the Plaintiff, pet this 
— 10% Acton would not lie fo: Want of Patvity. "Tis true, in 
1 led. C the Caſe of the King, where his Rents are w2ongfully re⸗ 
in L. & Eq. ceibed, the Party may be charged to give an Account as Bai- 
E emp. w. If; ſo alſo may the Executozs of his Accountant, becauſe 
3. 16, 324, the Law createth a Pꝛivity, but tis otherwiſe in the Caſe of 
495, 510, u Common Perſon, 10 Co. 14. b. 11 Co. go. b. becauſe in 
af. zmp, All Aﬀions of Debt, there muſt be a Contract, 02 quaſi ex 
An. 146, Contractu, and therefoze where Judgment was had, and there- 
CN temp, upon an Elegit, and the Sheriff returned that he had ap- 
Mac. 23. P2iled the Goods, and extended ſuch Lands, which he de- 
Stra. 747 {ivered to the Plaintiff, ubi revera he did not, per quod Adio 
592. accrevit, which was an Ackion of Debt; but it was adjudged 
that it would not lie, becauſe the Sheriff had not returned 
that he meddled with the Goods oz with the Ualue of them, 
and therekoze fo: Want of Certainty how much to charge 
him with, this Ackion would not lie, but an Action on the 
Caſe fo2 a falſe Return; but if he had returned the Goods 
(old fo2 ſo much Money certain, which he had delivered, then 
Dab 276. an Adlon of Debt would lie; fo2 though tis not a Contract, 
—_— tis quaſi ex Contractu. Hob. 206. 3 | 
3. Point. The Jury find that the Defendant received 
the P2ofits fo2 (even Pears, and that the Plaintiff — — 
; a 
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Patent but two Years, and do not ſhew what was received 
by the Defcndant within thoſe two Pears, and then the Court 
cannot apply it. 

But on the other Side it was laid by Sawyer, That this Ex pare 
Non obſtante was good ; fo2 where an A# of Parliament 
comes to reſtrain the King's Power and Pꝛerogative, it was 
always held ſo to be, and he relied upon the Judgment of 
2 H. 7. f. 6. that the King might diſpenſe with the Statute —_— | 
of 23 H. 6. which he affirmed to be the conſtant Uſage ever Dyer 303. 
— and that therefoze the Law is ſo taken to be at this 

ap. | 

As to the Second Point, both he and the Solfcitoz Ge- 
neral Winnington ſaid, That an Indebitatus Aſſumpſit would 
lie here, fo2 where one receives my Rent, J may charge him 
as Bailiff 02 Receiver, oz if any one receive my Money with- 
out my Ozder, though tis a Tort, pet an Indebitatus will lie, 
becauſe by the Receipt of the Money the Law creates a Pꝛo⸗ 
miſe, and the Afton is not grounded on the Tort, but on the 
Receipt of the P2ofits in this Caſe. 

As to the Objetfon about the Finding, they held that to be 
nugatozy and idle; fo2 ft cannot be intended that the Da⸗ 
mages given were fo2 the Time the Defendant received the 
P2ofits, befoze the Plaintiff had his Patent, neither is there 
any Thing found in the Uerdi# to that Purpoſe. | 

Jn Michaelmas Term following, the Court gave Judgment 


1 N 
fo2 the Plaintiffs. : 


| nin L. & Eq. 
1. They held, that the King might diſpenſe with this Sta- 12, ac. 19. | 


tute, fo2 the Subje had no Intereſt, noz was in any wiſe. 
concerned in the P2ohibition, it was made only fo2 the Eaſe 

of the King; and by the like Keaſon he might diſpenſe, with 

the Statute of 4 H. 4. 24. That a Man ſhall hold the Office Hob. 146. 
of * Aulnager, without a Bill from the Treaſurer; and with the * Dyer 203. 
Statute of 31 H. 6. 3. That no Cuſtomer or Comptroller ſhall 

have any Eſtate certain in his Office, becauſe theſe and ſuch like 
Statutes were made fo2 the Eaſe of the Sovereign, and not 

to abzidge his Pꝛerogative, and that the general Clauſe of 

Non obſtante aliquo alio Statuto was ſufficient. 

2. An Indebitatus Aſſumpſit will lie fo2 Rent received by one 4H. 7. 6. b. 
who pꝛetends a Title, fo2 fn ſuch Caſe an Account will lie: 2 
— 42 the Plaintiff may have an Account, an Indebitatus z 527» 

As to the Finding tis well enough, fo2 the Jury aſſeſs 
Damages Occaſione præmiſſorum in narratione mentionat, which 
muſt be fo2 the Time the Plaintiff had the Dffice, and that a 
Patent would make a Man an Officer befoze Admittance. 


Steward 


— 
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Steward Executor of Steward werſus Allen. 


Demand na | \E BT fa a Rent reſerved upon a Leaſe fo2 Years, in 
— which there was a Pꝛoviſo, That if the Rent be behind 
to be deter- and unpaid by the Space of a Month next after any or either of 


mined w. the Days of Payment, then the Leaſe to be void. 
3. 413, 414, The Plea was, That the Rent was behind a Month after 


Caf. temp. a Day on which it was reſerved to be paid, and ſo the Leaſe 

Mac. 38. fs void; to which Plea the Plaintiff demurred, becauſe the 
Defendant did not ſay that the Plaintiff demanded the Bent, 
fo2 though the Rent be due without Demand, pet the Intereſt 
hall not be determined without ft, which muſt be erp2efy 
laid in the Pleading; and of that Opfnfon was the Court, 
except Juſtice Atkios, who doubtcd, 


Searl verſus Long. 


the Sammons, Jhe ſaid, That at the Common Law the Pꝛoceſs fn a Quare 
— Impedit was Summons, Pone, and Diſtreſs intinite, which being 
2 Init. 124. kound miſchievous in reſpeit of a Lapſe, it was therefo2e pꝛo⸗ 
_ Rep. vided by this Statute, that if the Oiſturbers do not appear 
Caf. temp. Upon the Suinmons. then they ſhall be attached to appear at 
Mac. 310, another Day, &c. Now here upon the Attachment the Sheriff 
311. hath returned, Attachiatus ſuit by John Doe and Richard Roe, 
who are feigned Perſons, and not Mainpernors; koz the De- 
fendant hath made Oath, that he did not know any ſuch Fer: 
ſons, neither was he ever attached; ſo that 'tis not only a 
Matter of Fon, fo2 he ought to have that Notice which the 
Law requires, it being ſo penal upon him. 
'Tis p2obable this Miſtake might ariſe from Mz. Dalton, 
who in his Book of the Office of Sheriffs, in the Returns. of 
= CUrits there, hath put down theſe feigned Attachers ko; 
|  Example's ſake, from whence the Sheriff in this Caſe 
8 might infer that they need not be real Perſons, as in 
Truth they ought, both upon the Summons, Pone, and Di- 
|, | ſtreſs; and he cited a Caſe lately adjudged, where the like 
= | Return was made upon the Gzand Cape, and the Judg- 
: ment ſet aſide, and of this Opinion was the whole Court, 
; and ſaid, There the P2oceſs is ſo fatal, the Party Fw 
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to be duly ſerved, and that the Sheriff ought to have gone 
to the Church and to have ſeiſed the Pzofits; and if there 
be nothing, to return a Nihil; and though the Judgment was 
given befoze the Term, oz long ſince, yet when tis Jrregu- 
lar, tis to be ſet aſide, and ſo it was now; and being moved 
again, the Court continued of their fozmer Opinion. 

The like Caſe was moved in Michaelmas Term following, 
between Fleming and Lee, where the Patron Defendant was 
thus ſummoned and never appeared, and the Jncumbent did 
caſt an Eſſoin; and a Caſe was cited between Vivian and the 
Biſhop of London, Mich. 23 Car. 2. fn C. B. where the like 
Judgment was ſet aſide. | 
But on the other Side it was obje#ed, That leaving due 
Notice upon the Summons, was as much as was required, 
fo2 the other Crits are only to give the Defendant Time to 
plead, and therefoze 'tis not neceſſary that Notice ſhould be 
given upon every one of the CUrits; fo2 if once ſerved, tis 
enough. 11 H. 6. 3, 4. 36 H. 6. 23. 8 H. 6. 8. Long 5 to 
E. 4. 26. 29 E. 3. 42, 43. Doctor and Stud. 125, 126. 21 
H. 6. 56. | 
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But the Court were of Opinion, That the Defendant Curia. 
having not appeared, no2 caſt an Eſſoin; and Judgment final v 
being given, it was Reaſon that all the Pꝛoceſs ſhould be > "* 
ſerved really, of which there had been no Dccaſion, if he had 5 
either appeared o2 eſſoined, and therefoze the Pꝛoceſs not be⸗ 
ing duly ſerved, Judgment was let aſide. Raſt. Ent. 217. 
And then they held, that the Efſoin of the other Defendant 
was no wiſe binding to the Patron Defendant, becauſe thep 
_ 2x in Pleading, and ſo that Judgment was likewiſe 

et aſide. | 
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Kir John Otway werſus Holdips Executor, &c. 

Bond to pay EBT upon Bond bzought by the Plaintiff againſt 

— the Defendant as Executoz, wherein the Teſtatoz 

be ſtated, tis did acknowledge himſelf to be indebted to the Plain- 

2 —— tiff in 40 l. which he thereby did covenant to pay when ſuch 

©/:--4m. Aa Bill of Coſts ſhould be ſtated by two Attoznies indifferent⸗ 
ly to be] choſen between them; and ſets kozth in his Declara- 
tion, that he named one Attozney, and deſired the now De⸗ 
kendant to name another, which he refuſed, and lo intitles 
himſelf to this Aﬀion, 

The Defendant pleads Non detinet, to which the Plaintiff 

But the Plea was not offered to be maintained, becauſe 
the Erecuto2 cannot plead Non detinet but where the Tel⸗ 
tato2 himſelf might plead Nil debet, which in this Caſe he 
could not do. But it was inſiſted, That the Declaration is 
not good, becauſe the Money was to be paid upon an Account 
ſtated, which not being done, by the Plaintiff's own Shew- 
ing 'tis not yet due; and this ought to be taken as penned, 
viz. Solvendum, and not an expꝛeſs Covenant. 

But on the contrary, it was held not to be a Solvendum, 
but a Covenant to pay the Money, the Debt and the Duty 
being in the firſt Place aſcertained; but if ft be a Solvendum, 
= repugnant to the Obligatozy Clauſe, tis vold. 21 
Ed. 4. 36. 

As the Dekendant would have it expounded, it would be 
in his Power totally to defeat the Bond either wap; koz if 
he would never chuſe an Attozney, there could be never any 
Thing due, 

3 


The 
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The whole Court were cf Opinton, that it was not a Sol- 
vendum, but a Covenant, which did not take away the Duty 
aſcertained by the Obligation; and if it ſhould not be a Cove- 
nant, but an entire Bond, then it would be in the Power of 
the DPbligo2 whether ever it ſhall be payable ; but be it either 
the one 02 the other, the Plaintiff having named an Attoznep, 
neue to recover; and Judgment was accozdingly given fo? 

m. 25 

Dunning verſus Laſcomb. 


CBT on a Bond, the Condition was to pay Money ; Nod Cal. 
when a Ship ſhould go from A. to C. and from thence 3% *7 

to Briſtol, and ſhould arrive there oz at any other Pozt of LA. Rayn. 
Diſcharge in England; the Ship going from A. to C. took fn 147.1248, 
Pꝛoviſions at Briſtol, but not to be diſcharged there, but p2o- '*#” 
ceeded in her Uoyage to Cales, and was caſt away: And by 
the Opinion of the Court, the Money was not payable ; but 
if he had never intended to perkozm the Gopage, it might 
have been otherwiſe. 1 Roll. Abr. 142. 39 H. 6. 10. Judg⸗ 
ment fo2 the Defendant niſi. 


Atkins Der rſus Bayles. Outlawry 
pleaded to 


an Informa- 


A Inkozmation was erhibited againſt the Defendant, be- don, good. 


ng a Juſtice of the Peace, fo2 refuſing to grant his; lad 194. 
Warrant to ſuppꝛeſs a Conventicle. — 


The Defendant pleads an Dutlawzy in Diſability; and the W. z. 7ß. 


Plaintiff demurred. 176, 177. 
400, 413. 


1. This Plea is not good, becauſe the Bing is intereſted 438, 44. 


qui tam, &c. and therefoze where the Inkozmer dies, the At- N 545- 


{. temp. 


tozney General may p2oceed. — 
2. The Statute gives Power to any Perſon to fnfozm, &c. 188, 189, 


by which general Wows the Diſability of this Perſon is $79: 380, 


removed. 2444 
| | Ld. Raym. 
But the Court held, that there was no Colour in either , 
of theſe Dbjetions. I Vers. — 
2 Vern. 37, 


4. Tis not pleaded ſub pede ſigilli; ſed non allocatur, fo it w_ 313, 


need not be ſo pleaded being in the ſame Court. Preced. Chan. 


4- 'Tis not averred that the Plaintiff was the ſame 3 . 
Perſon who was outlawed ; but it was anſwered that the — 


prædictus makes that certain, and that though the Bing be Barres 228. 


230. 


inter: Stra. $24 
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_ 541- intereſted, pet the Inkozmer only is Plaintiff and intituled to 
Co. El. 583, the Benefit, and that though he was diſabled, yet he might 
ſue fo2 the King, but not fo2 himſelf; and therekoze Judg: 


ment was given that the Plea was good. 


Harwood & Binks verſus Hilliard, c. 


—— Y an Agreement between the Plaintiffs and the Teſtato2 


be in Writing, of the Defendant, a Parcel of Lands was to be ſold fo; 


malt be © 400 [. but if it did not ariſe to ſo much, then they covenanted 


= 3 with each other to repay pꝛopoꝛtionably to the Abatement; 


Caſ. temp. AND the Defendant's Teſtato2 covenanted fo2 himſelf and his 

_ 3 Executoꝛs to pay his Pꝛopoztion to the Plaintiffs, ſo as the 

4205 726. Plaintiffs gave him Notice in Writing ok the ſaid Sale by 
the Space of ten Dans, but doth not ſay, that ſuch Notice 
was to be given to his Erecuto2s o2 Adminiftrato2s. 

And now the Plaintiffs averred, That they gave Notice 
accozdingly to the Defendant who was Executoz, and the 
Beach aſſigned was, That he hath not paid, &c. 

The Defendant demands Dyer of the Indenture, wherein 
was a Gariance between the Covenant (which was fo2 Notice 
to be given to the Teſtatoz) and this Declaration (by which 
Notice is averred to be given to the Executo2) ; and fo? this 
Reaſon he demurred, | 


And Serjeant Dolben, Recoꝛder of London, argued fo2 him, 
That this was in the Nature of a Condition Pꝛecedent, and 
therefo2e they ought to have given the Teſtato2 Notice, which 
accozding to the Agreement ought alſo to have been Per⸗ 
ſonal; which not being done, but oniy Notice gfven to his 
Erecuto2, did make a material and fatal Difference between 
the Covenant and this Declaration. 14 H. 6. 1. 1 H.6.9. 

And that in this Caſe there was no Covenant by the Tel⸗ 
tatoz at all, fo2 all agree to pay their Pꝛopoztlons, and the 
Teftato2 ſhould pay his Part, which is not a Covenant. 


Barrel, Serjeant on the other Side, ſaid, That the Execu- 
to? doth repꝛeſent the Perſon of the Teſtato2; and that though 
this Covenant was to give Notice ts the Teſtatoz, yet if the 
Declaration had been of a Covenant to give Notice to him, 
his Executozs and Adminiſtrato2s, 8c. it had been no mate- 
rial Clariance fo as to pzejudice the Acklon of the Plaintiff, 
—_— 'tis no moze than what the Law implies. Pl. 

OM. 192, | 


4 
And 
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And upon the firſt Opening this Matter this ; Term, the 
Chief Juſtice and Juſtice Atkins enclined, That the Notice 
ought to be Perſonal, and that the Aariance was material: 
But afterwards in Hillary Term following mn utata opinione, 
the whole Court agreed it to be otherwiſe, becauſe the Cove⸗ 
nant runs in Intereſt and Charge, and ſo the Executoz ts 
bound to pay; and therefo2e tis neccſſary that he ſhould have 
Notice, and that there was no material Difference between 
the Declaration and the Covenant. And Laſtly, That the 
Ceſtatoz being a Party to the Deed, his Agreement to pay Antea. 
amounts to a Covenant, though the koꝛmal Mozds of Cove- 
nant, G2ant, &c. were wanting. 

But then Serjeant Dolben perceiving the Dpinſon of the 
Court, inſiſted, that the Declaration was naught, fo2 ano- 
ther Reaſon, viz. They had not declared, that this Notice 
was given in CUriting, which is erp2eſly agreed in the Cove⸗ 

nant; to which it was anſwered, that the Dekendant having 
pleaded that he gave Motice ſecundum formam & efteQum Con- 
di ionis, ft was well enough. 

But he ſaid, that would not help the Tant of Subſtance, Dyer 243. 
and cited a Caſe where an Aﬀton of Debt was brought fo2 
the Perfozmance of an Award, ſo as the ſame was delivered 
in Writing, &c. The Defendant gleaded Non deliberavit in 
{criptis, &c. The Plaintiff replied and ſet fozth the Award 
in Writing, but did not direckly anſwer the Plea of delfver- 
ing it in (d riting, only by way of Argument; and upon 
Oemurrer, there omnes Juſticiarii contra Querentem; and ſo 
they were in this Caſe, that the Notice muſt be pleaded in 
CUriting, and that ſecundum formam Conditionis was not 
good: And ſo Judgment was given fo2 the Defendant. 


Froſdick verſus Sterling, 


ÞE Plaintiff alone brought an Action on the Caſe Baron ard 


b. 


againſt the Defendant, and ſets fozth, That he and zg 


his Wife in her Right were ſeiled of a Yeſſuage, Bake: je irs not gic- 
houſe and Cole-yard, &c. and that the Defendant had erefed — ſhall 


two Pouſes of Office ſo near the ſaid Bake: -houſe, that the wings 
Walls thereof became koundzous, and the Air fo unwhole- wan boch 
ſome, that he loſt his Cuſtom; and that the Defendant had Jo 
digged a Pit fo near the ſaid Cole- yard that the Walls there- e 165, 
of were in Tanger of falling; and that he had built another 264. 


Wall ſo near the ſaid Peſſuage, that he had ſtopped an old OS 


Light therein: Upon Mot guilty pleaded, there was a Uer- 1 Mog. Caf 
dit fo2 the Plaintiff, in L. & Eg. 


Vol. II. 22 And —— 341, 


Caf. temp. W. 3. 346, 294. Ld. Raym. 443. Stra. 61, 229, 726, 977. 
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And now Serjeant George Strode moved in Arreſt ok Judg⸗ 
ment; fo2 that the Kite ſhould have been joined in this 
Action, fo2 where ſhe may maintain an Action fo2 a Tort done 
in the Life-time of her Pusband, if ſhe ſurvive, and where 
ſhe may alſo recover Damages, in ſuch Caſes ſbe muſt join; 
and it hath been adjudged, that ſhe ought to join with her 


Husband fo2 ſtopping a Cap upon her Land. Cro. Car. 
418. | 


1 Roll. Abr. So alſo fo2 cutting down Trees on the Jointure of the 
op Wife, made to her by a fozmer Þusband, by Reaſon where- 
> Ed. 4. 15. Of the pꝛeſent Pusband loſt the Loppings, they both joined; 
Cro. EI. 461. fo: though the CUrong was done to his Poſſeſſion, and he 
might have releaſed, pet becauſe there was alſo a Wrong 
done to the Inheritance, they ought both to join. Cro. Car. 


8. 
2 Inſt, 650. 250 it hath been adjudged, That the Husband and Alke 
in Right of the Wife joined in an Aﬀfon of Debt upon the 
2 Cro. 20, Statute of 2 E. 6. cap. 13. ko; not ſetting out of Cythes, 
» and held good, and where the Ulife cured a Wound, both 
9. 58. jotned in the Aion, 11 H. 4. 16. 46 E. 3. 3. 


The Court held, That where the Aﬀfon (if not diſcharged) 
ſhall ſurvive to the Mike, they ought both to join, which if 
they had done here, it would have been hard to have main- 
tained this Aﬀion, becauſe entire Damages are given; and 
fo2 loſing the Cuſtom to his Bake-houſe, the Þusband alone 
ought to have bzought the Action. He may bzxting an Eject- 
ment of the Lands of his Wife; but Judgment was ſtayed, 
till moved on the other Side. 


Barker verſus Warren. 


— Acton was brought againſt a Carrier, and laid in 
* London, fo? loſing of Goods there, which were delivered 


verſe of the tg him at Beverly in Yorkſhire to re-veliver at London. 


Place makes The Defendant pleads, That he was robbed of the ſaid 


naught. Soods at Lincoln, abſque hoc that he loſt them in London. 
— — And the Plaintiff demurred. 


n. 135. 
I Mod. Caf. in L. & Eq. 178. Caſ. temp. W. 3. 3, 482, 483, 484. Id. Raym, 121, 918. Comyns 
25. Stra, 128, 145, 690, 574- | 


1. Foꝛ that Robbery is no Ercuſe fox a Common Carrier, 
ſo that the Plea is not good in Subſtance. 
2. This was no local Juſtification, ſo that the Traverſe 
was ill. 
But 
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But on the other Side it was ſaid. by Serjeant Hopkins, 
that the Plea was good, and that the Defendant might 
Traverſe the Place: Foz in Treſpaſs. fo2 the Taking of 
Goods in Coventry, the Ocfendant pleaded, that the Plain⸗ 
tiff did deliver the Goods to him at London to deliver at 
Dale, by Fozce whereof he took them at London, and deli⸗ 
vered them at Dale accozdingly, abſque hoc that he took them 
at Coventry, and held good, ko by his Plea he hath confeſſed 
the Delivery and the Taking both at one Time and Place; 
and he could not have pleaded the Delivery at London, and 
juſtify the Taking at Coventry, becauſe the Poſſeſſion is con- 
keſſed by the firſt Delivery at London, and therefoze the Ju- 
ſtification of the Taking at Coventry had been inconſiſtent. 
24 H. 6. 5. Rut it had been otherwiſe, if the Oefendant had 
juſtified, becauſe the Plaintift gave him the Goods at Lon- 
don, by Fozce whereof he took them at London, abſque hoc 
that he took them at Coventry, becauſe by ſuch Gift o2 Deli⸗ 
very he might juſtify the Taking any where, as well as where 
the Delivery was made. 

2. That the Declaration was ill, fo2 the Agreement was 
to deliver the Goods at London, and the Bꝛeach was, that 
he left them at London, and ſo but Argumentative. Aſton 
pl. Red. 62. Hern's Pleader 76. Brownl. Pleadings 139. 

But the Court were of Opinion, that the Declaration 
was good, and the Plea was naught in Subſtance, but if it 


had been good, the Traverſe notwithſtanding had been ill, 2 Cr. 45, 


becauſe the Juſtification was not local, though Juſtice Scroggs 7“ 


mas of a contrary Opinion: And Judgment was given fo? 
the Plaintiff. 


Nota; The Plaintiff had Leave given by the Court to al- vime altered. 
ter the Viſne from London to Middleſex, becauſe all the Sit- Per ne 


Ntatem. 


tings in London were on a Saturday, and his Witneſs was © 


a Jew, and would not appear that Day. 


' 3344" 
7 


Mendyke verſus Stint. 


Rohilition was pꝛaped to the Sheriff's Court of Lon- Prohibition to 
con: The Suggeſtion was, That the Plaintiff was ſued — 
in that Court in an Action on the Caſe, and ſets kozth the yea and 


P2oceedings at large, that there was a QAerdit againſt him Judgmen, 


there, and averred that the Contract upon which he was ſued a 


there revera was made in Middleſex, and ſo the Cauſe of Ac- 
tion did not ariſe within their Jurisdiſtion; and upon De⸗ 


murrer to the Pꝛohibition, Serjcant Pemberton argued, 
2 | 1. That 
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2 Inſt. 299, 
243, 601. 
Welt. 1. c. 


35- 

F. N. B. 45. 
b. 

Hob. 106. 


® Antea, 
Squibb and 
Hole. 


Stile 45. by 
the Opinion 
of Rolle C. J. 
2 Roll. Abr. 
318. 


———ů——— 


1. That a Pꝛohlbition doth lie to any Court, as wen 
Tempozal as Spiritual, (where ſuch Courts exceed their 
Bounds) fo2 both thoſe Jurisdittons are united to the Jin- 
perial Crown; it may be granted to the Dutchy Court, if 
they hold Plea of Lands not Parcel of the Dutchp. 

2. Though the Jury have here found that the Defendant 
aſlumpſit modo & forma, yet ſuch Finding as to Time and 
Plate is not material; noz is any Eſtoppel in a new Aon 
laid in another County, to arer that it was fo? the ſame 
Thing: 'Tis true, both Time and lace may be made ma- 
terial by Pleading, and fo it had been in this Cale, if the 
Jury had found the Place pꝛeciſely, fo2 it would have been 
an Eſtoppel. | 

The Qerdif therekoze is nothing, and all they have dore 
is coram non Judice. The Caſe of * Squibb and Hole he cited 
as an Authozity in Point, where it was adjudged no Eſc: pe 
in the Officer, to let a Man at Liberty, who was in Execu⸗ 
tion upon a Bond ſued in an Inkerioz Court, the Zond not 
being made within the Jurisdidion thereof, 


But Maynard, Dolben, Goodfellow and Sympſon, Stricants, 
contra. They agreed, that where it appears by the Plain⸗ 
tiff's Libel that the Court had no Jurisdi#ton, there a Pꝛo⸗ 
hibition lies at any Time; but if what is in the Declara- 
tion is laid infra ſuriſdictionem, there the Party muſt plead 
exira ſuriſdictionem; and if they refuſe to allow the Plea, a 
P2ohibition will lie after Sentence. 

But here is an Action on the Caſe bzought, of which the 
Sheriff's Court can hold Plea, and which is laid to be in- 
fra Jurifdictionem, and not denied by the Plaintiff in his 
Plea, and therefoze now, after Aerdick and Judgment, he 
comes too late fo2 a Pꝛohibition; and upon this Difference, 
P2ohibitions have been uſually either granted oz denied to 
the Spiritual Courts. | 

Though the Court hath not Cogniſance of the Cauſe, pet 
the Pꝛoceedings are not coram non judice; fo2 if it be al— 
ledged to be within the Jurisditton, and the Defendant 
takes no Erception to ft, and then Sentence is given agaluſt 
him, he hath thereby admitted the Jurisdiftfon. 

So where a Pan ſucd fo2 a Legacy in the Prercgative 
Coutt, where the Till was p2oved, and Sentence given, 
and an Appeal to the Delegates, and Sentence affirmed, 
and then a Pꝛohibition granted (but without Potſce) up: 
on the Statute of 23 H. 8. cap. 9. fo2 that the Parties lived 
in another Dioceſe; but the Plaintiff having allowed the 
Jurisdidion in all the kozmer Pꝛoceedings, though the 


Pꝛo- 


— _ 
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hibition was granted, the Court would not compel the Party 
to appear and plead, but granted a Conſultation. Cro. Car. 
97. Smith cerſus the Erecutozs of Pondrel. s 


In Hillary Term 1675, in B. R. between Spring and Ver- 
non, and in Michaelmas Term in 22 Car. 2. B. R. Buxton's 
Caſe, and in Hillary Term the 22 & 23 Car. 2. in the ſame 
Court, between Cox aud St. Albon Pꝛohibitions were denied, Mod. Rep. 
after the Juris dicion admitted by Pleading. _ 


The Chfef Juſtice, Wyndham and Atkins, upon the firſt 
Argument enclined that a Pꝛohibition ought to be granted, 
becauſe the Admittance of the Party cannot give a Juriſ- 
dition where o2tginally there was none; but afterwards they 
were all of Opinion, that the Pꝛohibition ſhould not go, but 
ſaid, That the Plaintiff'in the Inkerioz Court ought to have 
been nonſuited, if it appeared upon the Evidence, that the 
Cauſe of Action did ariſe extra Juriſdiftionem. | 


In this Caſe, theſe Things were agreed by the Court: 


1. That if any Matter appears in the Declaration, which sia. 51. 
ſheweth that the Cauſe of Aion did not ariſe infra Juriſdicti-Taasban 
onem, there a P2ohibition may be granted at any Time. S eos. 

2. Ik the ſubjeit Matter in the Declaration be not pꝛoper Mac: 12, 
kor the Judgment aud Determination of ſuch Court, there 4 9. 
allo a Prohibition map be granted at auy Time. A. 

. 3- If the Defendant, who intended to plead to the Juril 311 3e, 
dition, is pzevented by any Artifice, as by giving a ſhozt 
Day, oz by the Attoznies refuſing to plead it, &c. oz if his 


Plea be not accepted oz is over-ruled; in all theſe Caſes, a Ven. 333. 


Pꝛohibition likewiſe will lie at any Time. 
And the Chief Juſtice, and Wyndham, Juſtice, were of 
Opinion, that after the Dekendant had admitted the Juriſ⸗ 
dition by pleading to the Aion, eſpecially ik Uerdi# and 
Judgment paſs, the Court will not examine whether the 
Cauſe of Aion did ariſe out of the Jurisdfffon 02 not: 
But Atkyns and Scroggs,: Juſtices, ſaid nothing to this laft 
Joint, but that many times an Advantage given by the 
Law was loſt by coming too late, and inftanced that a Viſne 
may be changed in Time, but not if the Party come too 
late, ſo if the Time of the Pꝛomiſe be laid above ſir Pears 
from the Time of the Ackion brought, if the Statute of Li⸗ 


mitations be not pleaded, the Delendant cannot take. after- 
wards Advantage of it. 
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Plea, tho' it 
amount to a 
ral Iſſue, 
Fit doth diſ- 
cloſe Matter 
of Law be- 
ſides, it hall 
not be de- 
murred unto. 


Caf. temp. 
W. 3. 26, 
35» 97, 121, 
316, 376, 
377» $37+ 
Cal. temp. 
An, 53, 72. 


Whereupon a Pꝛohibition was denied, and Judgment was 
given koz the Dekendant. 


Birch verſus Wilſon. 


In an Aﬀon on the Caſc, the Plaintiff declared that he 

was ſciſed of a Yeſſuage and ſeveral Lands in the Pariſh 
of Dale, and that he and all thoſe whoſe Eſtate he hath, have 
uſed to have Right of Common, fo2 all Commonable Cattle 
Levant and Couchant upon the Pꝛemiſſes, in a certain Mea⸗ 
dow there, called Darpmore Meadow, and in a certain Place 
called Cannock Wood. That the Defendant Præmiſſorum non 
ienarus, had encloſed the ſaid Places in which the Plaintif 
had Right of Commen, and likewiſe put in his Cattle, as 
pozſes, Cows, Hogs, Geeſe, &c. ſo that he could not in 
tam amplo & beneticiali modo enjop the ſame. 

The Defendant as to the Jncloſure, and putting in of 
his Þogs and Geeſe, pleaded Not⸗guilty: And as to the 
Reſidue, That the Lozd Paget was ſefſed of a Meſſuage, 
300 Acres of Land, 40 Acres of Meadow, and 100 Acres 
of Paſture, and likewiſe of Darpmore Meadow and Cannock 
Wood, and being ſo ſeiſed, did by Deed of Bargain and 
Sale enrolled, in Conſideration of 2000 l. convey the ſaſy 
MPefſyage, zoo Acres of Land, 40 Acres of Meadow, and 
100 Acres of Paſture, to the Defendant and his Þeirs, and 
by the ſame Deed did grant unto him all Maps, Commons, 
and Emoluments whatſoever to the ſald Wefſuage and Pꝛe⸗ 
miſſes belonging, oz therewithal uſed, occupied 02 enjoped, 
o2 taken as Patt, Parcel o: Member thereof, virtute cujus 
the Defendant became ſeiſed of the Pꝛemiſſes; and that the 
ſame were leaſed and demiſed fo» Pears by the ſaid Low 
Paget, and all thoſe whoſe Eſtate he had a tempore cujus con- 
trarii memoria hominum non exiſtit; and that the Tenants 02 
Occupiers thereof a tempore cujus, &c. uſed to have Common 
in Darpmore Meadow and Cannock Wood, fo2 all common: 
able Cattle Levant and Couchant upon the Pꝛemiſſes, and 
uſed to put in their Cattle into the ſald Places, in which, 
&c. virtute cujus the Defendant having Right, did put fn his 
ſatd Cattle into the ſafd Places to take Common there, and 
averred, That there was Common ſufficient both fo2 the 
Plaintiff and himſelf. | 

To this Plea the Plaintiff demurred. 


EE: This 
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This Caſe was argued by Serjeant Pemberton fo; the 
Plaintiff, and by Serjeant Weſton koz the Defendant, and 


fo2 the Plaintiff ft was ſaid, That it was no good Plea, loa 


but rather a Oelign to introduce a new May of Common. 
The Reaſons offered why the Plea was not good, were, 


1. That the Defendant could not pꝛeſcribe, becauſe of the Cro- Cer. 
Unity of Poſſeſſion; fo2 the Lozd Paget had the Pꝛemiſſes in!“ 


and to which, &c. and therefoze he hath pꝛeſcribed by a colla- 
teral Batter, viz. by alledging that the Land was uſually 
let to Tenants fo2 Pears, but doth not ſay whether they 
were Tenants by Copy of Court Roll, oz not; neither doth 
he make out any Title in them. 

In ſome Caſes where a Man is not pzivy to the Title, 
he may ſay generally, that the Owners and Occupiers uſed 
to do ſuch a Thing, &c. and this Way of Pleading may be 
good; but here the Defendant claiming under them, ought 
- ſet fo2th their Title, oz elſe he can have no Right to the 

ommon. | 

2. By this Plea he intended that the Lozd Paget had made 
a New Szant of this Common; fo2 he ſets fozth, That he 
granted the Pꝛemiſſes, and all Commons uſed with the ſame, 
and ſo would intitle himſelf to a Right of Common in thoſe 
two Places, as ik Common had been erpzeſly granted to 
him there, which if it Could, tis but Argumentative, and 
no direct Afﬀirmance of a Szant, upon which the Plaintiff 
— 7 have replied non conceſſit, fo no Iſſue can be joined 
upon it. 

3. Þe ought to have ſet fozth, That the Tenants lawfully 
enjoyed the Common there, but he lays only an Uſage to 
have Common, which may be tortious. 

4. pe doth not ſay, That there is ſufficient Common fo? 
all the Commoners, but only fo2 the Plaintiff and himſelf : 
"Tis true, the Owner of the Soll may feed with his Tenant, 
who hath a Right of Common, but he cannot derogate from 
the firſt, by ſtreightning the Common by a ſecond G2zant, and 
ſo leave not Sufficient foꝛ the Tenant. 

5. This Plea amounts to the General Jſſue, and 


rer; fo2 the Plaintiff ſaith, That the Defendant, without 
any Title, put in his Carte, which the Plaintiff bad not 
ſufficient Common; and the Defendant pleads he put in his 
Cattle rightfully, and the Plaſntif had Common enough, 
which if it ſignify any Thing, muſt amount to Not gufltp. 

"hy But 


Cro. Car. 
Plaintiff hath ſpecially aMgned that foz a Cauſe of Demur: *57- 
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2 21 — 


_— But on the other Side, the laſt Objefien was endea⸗ 
; voured to be anſwered firſt, becauſe if that hold, pet ik the 
Plea be never ſo good in Subſtance, the Plaintiff would 

- have Judgment. | 

It was agreed that this Plea doth amount to a Seneral 
Iſſue, and no moze, but that every Plea that doth ſo, is 
not therekoze bad; fo? if it otherwiſe contain reaſonable Mat: 
ter of Law, which is put upon the Court fo2 their Judg- 
ment, rather than referred to the Jury, there is no Cauſe of 

. Demurrer, fo? it is the ſame Thing to have the Doubt 02 
Queſtion in Law befoze the Judges in Pleading, as to have 
i befoze them upon a Special Qerdi#. _ 

Jn 2 R. 2. 18. A Retainer was pleaded ſpecially by an 
Adminiftratoz, which is no moze than Plene Adminiſtravit, 
yet no Demurrer; but the Book ſaith, that the Court ought 
to be moved. , 1 b | | 

2. The Plea is good as to the Matter of it; fo2 the D-- 
fendant claims the ſame Common by his Szant, which had 
been uſed Time immemozial, and alledges it to be of all 

Caf. temp. Common uſed with the Pꝛemiſſes, and this was a Common 
A. 53, 74. ſq uſed. | 3.62 

In Treſpaſs, The Defendant juſtified that Godfrey was 
ſciſed in Fee of a Þouſe, and of 20 Acres of Land, and that 
he and all thoſe, &c. had Common in the Place where, &c. 
to the ſaid Meſſuage belonging; and that he made a Feoff- 
ment to Bradſhaw of the ſame, who made a Leafe thereof to 
the Defendant, with all P2ofits and Commodities thereunto 
belonging, vel occupat' vel ulitat' cum prædicto Meſſuagio: It 
was adjudged, that though the Common was gone and ex: 
tint in the Þands of the Feoffoz, by the Unity of the Poſſeſ- 
ſion, yet thoſe Mozos were a good Gzant of a New Com. 
mon fo2 the Time granted in the Leaſe, and that ft was 
quaſi a Common: in the Hands of Godfrey the Feoffoz, Cro. 
Eliz. 570. Godfrey cerſus Eyre. - | 

And though it hath been objeted, That this Plea is not 
fozmally pleaded, becauſe it ought to have been diref in al⸗ 
ledging a Gzant; whereas it was only Argumentative, and 
brought in by a Side⸗ Wind: we ſaid, That as bad as it 
was, tis dzawn by that Serjeant who argued againft him, 
and who did very well know, that the Averment of Suffici- 
ency of Common was needleſs, | 


Curia. The Court were all of Opinion, That though the Plea 
did amount to the general Iſſue, yet fo2 that Reaſon 
alone the Plaintiff had no Caufe ok Demurrer; koz the 
Defendant may well diſcloſe the Batter of Lam in _ 
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pleading, which is a much cheaper Way than to have a Spe- 2 Ven. 295. 


cial Qerdi#, and that this is on the ſame Reaſon of giving , e. 


Colour; but if the Matter by which the Defendant juſtifies 125. 
be all Matter of Fa#, and p2oper fo2 the Trial of a Jury, Y 330. 


then the Defendant ought to plead the General Iſſue. 


And as to the Matter of the Plea, the Chief Juſtice and 


Windham Juſtice held it to be good; fo2 the Common which 
was pleaded was a Common by Szant, and not argumenta- 
tively pleaded, fo2 ik the Defendant had pleaded an erp2eſs 
Gant of Common in thoſe two Places, and the Plaintiff had 
demanded Oper of the Deed, it would have appeared that 
there was no ſuch Deed, and this had been a good Cauſe of 
Demurrer. | | 

Tf this Plea ſhould not be good, it would be very miſchie- 
vous to the Dekendant; fo2 there being a perpetual Unity, 
as to the Freehold there can be no Pꝛelcription to the Com: 


mon; but there being a conſfant Enjoyment thereof by the 2 Ven. 250. 


Tenants, and co a perpetnal Uſage and a Gzant made refer- 
ring to that Uſage, tis well enough: And ſince, whilf the 


Lands were in Poſſeſſion of the Low, the Commoners could 


not complain of a Surcharge ; why ſhould they, if he grant 
the Pꝛemiſſes, the Gzantee being in Loco, &c. 


In the Caſe of the King, a G2ant of tot & talia Libertates 9 Co. 23- 


& Preys quot & qualia the Abbot lately had, was held 22 5... 


uch general Wo2s : Here the Lozd Paget granted . 


good by 
to the Defendant that which the Leſſees had befoze, viz. That 
Common which the Tenants had Time out of Bind; and it 
cannot be conceived, but that the Tenants had a Right; fo2 
as a Tort cannot be pzeſumed to be from Time imme- 
mozial, ſo neither ſhall it be intended that the Lozd gave 
2 a Licence, and permitted his Tenants to enjoy this 
ommon. 


But Juſtice Atkins was of Opinion, that the Plea was 
not good; he ſaid, he knew not by what Name to call this 
Common, fo2 it was no moze than a Permiſſon from the 
Lozd, that the Tenants might put their Cattle into his 
Freehold, oz a Connivance at them fo2 ſo doing; and ff it 
be taken as a new G2ant, then nothing can paſs but the 
Surplus; fo2 the Lozd cannot derogate from his fozmer 
Gzant, and the new Gzantee ſhall not put in an equal 
P2opoztion with him who hath the P2eſcription ; fo2 if 
he may, then ſuch JIzeſcription would be quite deſtroyed 
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by ſuch puiſne G2ant; fo2 as the Lozd might grant to one, 
o he might to Twenty, aud then there would not be ſufficient 
Common left fo2 him, who p2eſcribes to the Right: So that. 
he conceived that the Defendant had no Right of Common, 
02 if he had any, it would not be till after the Right of the 
Plaintiff was ſerved; and he ſaid, that (ſage ſhall not in: 
tend a Right, but it may be an Evidence of it upon a Trial. 
Abe. Eu 2, - But if there had been an Uſage, tis now loft by the Unity 
2 Vern. 250, Of the Poſſeſlion, and ſhall not be revived by the new G2ant, 
127, 390, like the Caſe of Maſſam and Hunter; there was a Copyholder 
391, 516- of a Weſſuage and two Acres in Fee, which the Lo2d after: 
wards granted and confirmed to him in Fee cum Pertinentiis, 
it was adjudged that though the Tenant by Ciſage had a 
Right to have Common in the Lozd's Caſte, yet by this 
new Gant and Confirmation that Right was gone (the Co⸗ 
pyhold being thereby extinguiſhed); fo2 the Common being by 
Clſage and now loſt, theſe UWlo2zds cum Pertinentiis in the new 
SGzant will not revive it. 


But notwithſtanding, Judgment by the Opinion of the 
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other thꝛee Juſtices, was given fo2 the Defendant. 
3 Week's Caſe. 
—— Pꝛohibition was prayed to the Eccleſiaſtical Court at 


Briſtol; the Suggeſtion was, That he was excommuni⸗ 
cated fo? refuſing to anſwer upon Dath to a Batter by which 
he might accuſe himſelf, viz. to be a Witneſs againſt another; 
that he himſelf was p2eſent ſuch a Day, and ſaw the other at 
a Conventicle, which if he confeſſed, they would have re- 
: coded his Confeſſion of being pꝛeſent at a Meeting, and ſo 
have p2oceeded againſt him, 
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* The Court granted a Pꝛohibition, but oꝛdered him to ap: 
pear in the Eccleſiaſtical Court, to be examined as to the 
other Perſon's being there. 
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Yan wins 1001. of another at Play; the Winner owed Cinis ver 


Sharp 1001. who demanded his Debt: The Winner aue where - 


bzought him to the other, ok whom he won the Money at the Security is 
Play, who acknowledged the Debt, and gave Sharp a Bond n pee 
fo2 the Payment of the 1001. who not being p2ivy to the 
Hatter, oz knowing that it was won at Play, accepted the 
ſaid Bond, and fo2 Default of Payment puts it in Suit; the 
Obligo?! pleads the Statute of Gaming. 

The Platntiff in his Replication diſcloſeth the Matter afo2e- 
ſaid and ſaith, That he had a juft Debt due and owing to him 
from the CUinner, and that he was not p2zivy to the Ponies Id. Raym. 
being won at Play, &c. and that he accepted of the ſaid 0 
Bond as a Security fo2 his Debt, and the Defendant de⸗ Comyns 4- 
murred. 

and the Court were all or Opinion, that this Cale was — 
not within the Statute, the Plaintiff not knowing of the 4; 54. 
Play; and though it be pleaded that the Bond was taken 2 2 70, 
pro Sccuritate, and not fo2 Satiskaction of a juſt Debt, it was Af emp w. 
held well enough, like the Caſe of Warns and Ellis, Yelv. 47. 3. 69, 70, 81, 
Warns owed Alder 1o0ol. upon an uſurious Contract, and Alder 97s 258. 
owed the Plaintiff Ellis 1001. fo2 which they were both bound; zac. — 
and in an Action of Debt brought upon this Bond, Warns Stra. 1155, 
pleads the Statute of Uſury between him and Alder ; and — 1079s 
Ellis replied as the Plaintiff here; and upon a Demurrer ' ” 
it was adjudged fo2 the Plaintiff by thꝛee Judges, becauſe 
the Plaintiff had a real Debt owing him, and was not pziyp 
to the Uſury : And upon this Caſe the Court relied, and 
ſaid, the Reaſon of it governed this Caſe at the Bar; where: 
upon Judgment was given koz the Plaintiff, 


Tiſſard verſus Warcup. 


Ndebitatus Aſſumpſit fo2 7501. laid out by the Plaintiff fo2 
the Ale of the Defendant: Upon Non Aſſumpfit pleaded, 
there was a Trial at the Bar; and the Evidence was, That 
the Defendant and another, now deceaſed, farmed the Ex⸗ 
ciſe; that the Boney was laid out by the Plaintiff on the 
Behalk of the Defendant and his Partner; and that the Oe- 
fendant pꝛomiſed to repay the Yoney out of the firſt Pzofits 
he received. 
2 


And 
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— — 


Curia. And by the Opinlon of the whole Court this Afton would 
not lie. 

*Abr.Eq.z70. 1. * Two Partners being concerned, the Action cannot be 

Gilb. Eq. bought againſt one alone; he ought in this Caſe to have ſet 

8 out the Death of the other: But if Judgment be had against 

217, 297, One, the Goods in Partnerſhip may be taken in Execution. 


465. 
2 Vern. 277, 293. 1 Wms. 682. Fitz-G. 282, 283. Id. Raym. 871. 2 Wms. 500, 3 Wms. 182 


Stra. 473, 503, 553, 610, 910, 820, 1146. 


2 2. Che Pꝛomiſe here was not to pay the Money abſolutely, 
Rot. Rep. but ſub modo; ſo that the Evidence did not maintain the gc: 


— tion, and the Plaintiff was nonſuited, 


Nichols verſus Ramſel. 


Releaſe of Reſpaſs done 24 Martii 26 Car. 2. uſque 26 Avg. 2, 
— 28 Car. diverſis diebus &. vicibus, &c. : 
a Bond dated The Defendant pleaded, That on the 24th Dap of April 
ear 7.2 in the 26th Pear of King Charles the Second, he paid the 
Plaintiff 6d. which he received in full Satisfation of all Trel⸗ 
paſſes uſque ad the ſaid 24th Day of April, abſque hoc that 
he was guilty ad aliquod aliud tempus præter prædictum 24 
Fd. Rem, Aprilis anno 26 Car. 2. aut aliquo tempore poſtea, but leaveth 
5-336 480. gut the 24th Day of April; and fo2 that Reaſon the Plain: 
| tiff demurred, becauſe. the Defendant had not anſwered 
that Day; fo2 the Moꝛd uſque excludes it. 
Owen 59- . So where Debt was bzought upon a Bond dated 9 Juli, 
21, the Defendant pleaded a Releaſe of all Aﬀions, &c. the lame 
Day uſque diem dati ejuſdem ſcripti, the Bond was not dil: 
charged, becauſe the Releaſe excludes the 9th Day, on which 
it was made. 

But Serjeant Weſton contra. Though generally in Plead⸗ 
ing the Moꝛzd uſque is excluſive; yet in the Caſe of Con- 
traits, becauſe of the Intent of the Parties, tis incluſive ; 
and therefoze in one Nichol's Caſe, 20 Car. 2. B. R. Rot. 21. 
(The Term was not named) a Leaſe was made Habcn- 
dum from Lady-Day uſque Feſtum Sancti Michaelis 1655, pay: 
ing the Rent reſerved at Michaelmas during the Term; the 
Rent ſhall be paid on Michaelmas-day 1665, and ſo the Day 
Hall not be excluded. 

So where a Pan pzeſcribes to put Cattle from and im⸗ 

mediately after Lady-Day, where they are to ſfay till Mi- 

chaelmas-day; the Putting them in on Lady-day, and D1i- 

ving them away on Michaelmas-day, is not juſtifiable in 

Strittneſs, vet it hath been allowed good. 90 
1 
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So in a Deviſe the Queſtion was, Whether the Teſtato2 
was of Age oz not; and the Evidence was, That he was 
bozn the firſt Day of January in the Afternoon of that Dap, 
and died in the Mozning on the laſt Day of December: And 14. Raym. 
it was held by all the Judges that he was of full Age, fo: 4. 
there (all be no Fraiton of a Day, 
North, Chief Juſtice, ſald, That Prima facie this is to be 
intended good; fo2 a Day is but Punctum temporis, and fo of 
10 great Conſideration, 
But the other Thzee Juſtices were of Oplnlon, That the 
Cow Uſque was ercluſive; and that the Plaintiff ſhould not 
be put to ſhew that there was a Treſpaſs done on the 24th 
of April; and ſaid, That in a Releaſe of all Demands till 
the 26th. of April, a Bond dated that Day fs not releaſed; 
wherefoze Judgment was given fo2 the Plaintiff. 


Trevil verſus Ingram. 


(mom to pay an Þerfot Poſt mortem J. S. 02 40s. At Releaſe of all 
the Election of the Plaintiff; and ſets fozth the Death Denar ge 
of J. S. and that afterwards he choſe to have the 40s. fo2 ture Duty. 

which he bzought this Aﬀton, and afligns the Bzeach koz Non- : Med. 
payment. 2 I. 210. 


Antea 93. Caf. temp. Mac. 87, 165, 423, 425. Caf. temp. W. 3. 204, 256, 651, 401, 455, 459» 
460. . Raym. 235, 236, 515, 518, 522, 664, 1242, 786, 1306. 1 Wms. . + 


The Defendant pleaded, that the Plaintiff releaſed to him all 
Actions and Demands, &c. But this Releaſe was made in the 
Life-time of J. S. and there was an Exception in it of Þeriots. 

The Plaintiff demurred, and Serjeant George Strode at- 
gued, that this Aﬀion was not diſcharged by that Releaſe, 
and cited Hoe's Caſe, 5 Co. 70. where it was held, that a 
Duty incertain at firſt, which upon a Condition p2ecedent 
was to be made certain afterwards, was but a Poſſibility 
which could not be releaſed; that the Duty in this Caſe was 
incertain, becauſe the Plaintiff could not make his Eleſtion 
till after the Ocath ok J. S. 

4 Covenant to repair, and a Releaſe pleaded to it within 3 re. 
Three Days after the Date of the Indenture: And upon a 40. 
Demurrer it was held, that it being a future Covenant, and —— 
not in Demand at the Time of the Releaſe, although it was an in @ck 
of all Demands, yet that Covenant was not thereby releaſed. an Indenture 

So here neither the Yerfot noz the 40s. were either of zu >=" 
them in Demand at the Time of the Releaſe given; and it; co. 71. «. 
plainly appears by the Exception in the Releaſe, that it was 2 C 623. 
the Intention of the Parties not to rcleaſe the Periots: 

Vol. II. | 4 C And 
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And of that Opinion was the whole Court; whereupon Judg- 
ment was given fo2 the Plaintiff, 


Seck. os, North, Chief Juſtice: Jt is the Opinſon ok Littleton, 
512-1. abr, That a Releaſe of all Demands doth releaſe a Rent: And of 
that Opinion was Juſtice Twiſden in the Argument of Hen 
Sid. 141. and Hanſon's, Caſe, though it was reſolved there, that a Re- 
2 Cro. 486. leaſe of all Demands did not diſcharge a Rent reſerved upon 
a Leaſe fo2 Years, becauſe ſuch Rent is Executozp, and in- 

cident to the Reverſion, and grows every Pear out of the 

Land; but when it is ſevered from the Reverſion, as by afſign- 

ing over the whole Term, then it becomes a Sum in groſs, 

and is Due upon the Contract, and in that Caſe a Releaſe of 


all Demands diſcharges a Rent afterwards due. 
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Shambrook verſus Fettiplace. 


Rohibition. The Queſtion was, Whether a Preſcrip- Preſcription 
tion be good to an Iſle in a Church which he and all ie Wepa 
thoſe, &c. uſed to Repair, as belonging to a Mano, becauſe of Re- 

where he had no Dwelling-houſe but only Land; and Prins. =» 

Serjeant George Croke argued that it was good, and cited ec 

the Caſe of Boothby and Bayly, where ſuch a Pꝛeſcription as Hob. 69. 

this was held to be a good ©2ound foz a Prohibition. Vide 35, 49: 


Moor Rep. 878. contra. . 551. 


The Court inclined that it was not good, but ozdered the in L. 4 Eg. 
Pꝛohibition to go, and the Defendant to plead, that it might 35. 
come judictally befoze them to be argued, | — 


Daſhwood werſus Cooper & alios. In camera 
Scaccarn. : 


L Rro2 of a Judgment fn Treſpaſs, wherein Cooper and Is  Negaive 
: others bzought an Aﬀton of Treſpaſs againſt Daſhwood Iba: Tree 
fo2 entring into a Bzew-houſe and keeping of Poſſeſion, and did not ſuch a 


taking away of 50s. oP fa, 


tor am 


The Defendant pleaded, That the Plaintiffs had com- als 


mitted an Offence againſt the Statute of 12 Car. 2. cap. 23. 
by which it is enated, That all Offences thereby prohibited 


(except in London) ſhall be heard by Two or more of the next 
Juſtices 
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Juſtices of Peace, and in cafe of their Neglect or Refuſal by the 
Space of Fourtecn Days after Complaint made, then the Sub- 
Commiſſioners of the Exciſe are to determine the ſame, from 
whom no Appeal doth lie to the Juſtices of the Peace at their next 
Seſſions, which Commiſſioners of Exciſe, Juſtices of the Peace, 
and Sub-Commiſhoners, amongſt other Things, are inabled by 
the ſaid Act to iſſue out Warrants under their Hands, Gc. to levy 
the Forfeitures, and ſo juſtified the Entry under a Tarrant 
from the Sub-Commiſſioners, Chzee Juſtfces having refuſed 
to hear and determine this Offence. 

To this Plea the Plaintiffs demurred, and had Judgment 
in the Court of King's Bench, and a (Writ of Inquirp ok Da⸗ 
mages was erecuted, and 7501. Damages given; and it was 
alledged, that the Defendant could not move to ſet aſide the 
Judgment in that Term it was given, becauſe the WMrit of 
Inquiry was executed the laſt Day of the Term, and the 
Court did immediately riſe; and that he could not move the 
nert Term, becauſe the Judgment was given the Term be- 
koꝛe the CUrit of Erro2 was b2ought. 

The Attorney General therefoze ſaid, That this was a hard 
Caſe, and deſired a Note of the Erceptions to the Plea, 
which he would endeavour to maintain, which Pz. Pol- 
_ gave him, and then he deſired Time to anſwer 
them. 

The Exception to the Plea upon which the Judgment was 

giben, was this, viz. © 

The ad gtveth no Power to the Sub-Commiſſioners to 
hear and determine the Dffences, and ſo to iſſue out CUar- 
rants fo? the Fozfeitures, but where the Juſtices 02 any Two 
of them refuſe: And though ft was ſaid by the Defendant, 
that Thee refuſed, yet it was not ſaid that Two did refuſe, 
fo2 there is a great Difference between the Allegation of a 
Thing tn the Affirmative and in the Negative; fo2 if J af: 
firm, that A. B. C. did ſuch a Thing, that Affirmation goes 
to all of them, but Negatively it will not hold; fo2 if J ſay 
— B. C. did not ſuch a Thing, there J muſt add nec corum 

iquis. | 

Caf. temp. So if an Afﬀfon be b2ought againſt ſeveral Men, and a 

_ 363, Nolle proſequi is entered as to One, and a Urit of Enquiry 

1 Barnes 333, awarded againſt the reſt, which recites, That the Plafntiff 

&c. did by Bill implead (naming thoſe only againſt whom the Jn- 

— quiry was awarded, and leaves out him who got the Nolle 
proſequi ;) this is a Uarfance, fo? it ſhould have been bought 

againſt them all. 


2 | 'Tis 


ä 
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'Tis true, where a Intommont is recited, 'tis enough to 1 Mod. Caf: 
mention thoſe only againſt whom it is had, but the De. 1. £ 2% 
claration muff be againſt all; ſo in a UW rit of Erroz, if 343. 
one is dead he muſt be named; and ſo the Juſtices ought . 
all to be named in this Caſe, viz. That the thzee next Ju- & . 
ſtices did not hear and determine this * nec eorum W. 3. 1, 
aliquis, = 240, 

| Stra. 606. 


Wells verſus Wright. In Communt Banco. 


EST upon Bond conditioned, That if the mmm an 
ſhall pay 20 l. in Manner and Fozm following, that — 
is to ſay, 51. upon Four ſeveral Days therein named; rut good. 
if Default ſhall be made in any of the Payments, then the Abr. Eq 

ſaid Obligation ſhall be void, oz otherwiſe to ſtand in full *+; = 
Fo2ce and Uertue. | 483. 

185, 215, 233, 281, 308, 480, Preced. Chan. 182, 237 „ 267, 313, 522. . 
emp W.. 418, 193. Cul. temp. Mac. 1349 450, 47, 154, 223- Caf. tewp. Tab 153, he” Ser. 


The Defendant pleads, that tali die, &c. non ſolvit 51. &c. 
and upon this the Plaintiff demurred. 


Barrel, Serjeant. The firſt Part of the Condition is 
good, which is to pay the Money, and the other is Surplu- 
ſage void and inſenſible; but ff it be not void, it may be 
good by tranſpoſing thus, viz. Ik he do pay, then the Obli⸗ 
gation ſhall be void; if Default ſhall be made in Payment, 
then it ſhall be good; and fo2 Authozity in the Point, the 
Caſe of Vernon and Alſop was cited, Hill. 14 Car. 2. Rot. sid. 10g. 
1786. in B. R. where the Condition was, That if the Obli⸗ 47 mr" 
gee pay 2s. per Week, until the Sum of 71. 10s. be pad, * 79: 
(viz. on every Saturday) and if he fail in Payment at any 
one Day, that the Bond hall be void; and upon the like 
Plea and Demurrer as here, it was adjudged that the Obli⸗ 
gation was ſingle, and che Condition repugnant, 


The Court were all of Opinion, that Judgment ſhould be 
given fo2 the Plaintiff; and the Chief Juſtice ſald, that he 
doubted whether the Caſe-of 39 H. 6. 9, 10. was Law, 
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Brittam verſus Charnock. 


Where the EBT upon Bond againſt the Defendant as Þeir : 
Aas n Upon Ricns per diſcent pleaded, the Jury found a Spe: 


with a cial Uerdift, in which the Cale was; viz. 
Charge, hes The Father was ſeiſed of a Peſſuage and Thzee Acres 
aud tb. Land Of Land in Fee, and Deviſed the ſame to his eldeſt Son, 
ſhall dot be (the Defendant) and his Heirs within Four Pears after his 
Aſſeu. Deceaſe, provided the Son pay 20 l. to the Executrix to⸗ 
wards the Payment of the Teſtatoz's Debts, and then he 
deviſeth his other Lands to be ſold foz Payment of Debts, 
&c. The Father dies, the Son pays the 201. and if this 
Meſſuage, &c. was Aſſets in the Þands of the Defendant, 
Cro. Car. That it was not Aſets (it was ſaid) becauſe the Þeir 
Cro. Eliz, ſhall not take by Deſcent, but by Purchaſe ; fo2 the Mod 
431, 833- Paying fs no Condition; if it ſhould, the Heir is to enter 
Waugh. 271. fg; the Beach, and that is the Defendant himſelf, and foz 
that Reaſon it ſhall be a Limitation. 
Southcot and is true, where there is no Alteration of the Eſtate the 
oo, Veit muſt take by Deſcent ; but in this Caſe there is an Al 
Abr. Eq. teration of the Eſtate from what is direfted by the Law, viz, 
275- 296, the Manner how he ſhall come by the Eſtate, fo2 no Fee paſ- 


207. 


Id. Raym. eth to him during the Four Pears, 


$29. 
Jer — But this was denied by Serjeant Pemberton, fo2 he ſain, 
409. Tf a Deviſe be of Land to one and his Þeirs within Four 
Preced. Chan. Pears, it is a pꝛeſent Deviſe, and if ſuch be made to the 
7 Mod. Car, heir tis a Deſcent in the mean Time, and thoſe Wozds 
in L. & Eq. (within Four Years) are void; ſo that the Queſtion will be, 
At remy, Whether the Wozd Paying will make the Heir a Purchaſer, 
An. 61, 98, and he held it would not: Pe agreed, that it was uſual to 
219, 120- make that Wozd of Limitation, and not a Condition, when 
= 4 the Deviſe is to the heir; and therefoze in a Deviſe to the 
425. Heir at Law in Fee he ſhall take by Deſcent. Style Rep. 
2 Barnes 136. I 48. a 

But if this be neither a Condition oz Limitation, tis a 

Charge upon the Land, and ſuch a Charge as the Peir can- 

not avoid in Equity. | | 


V. Id. Raym. North, Chief Juſtice, and Atkins. There the Þeir takes 
+. 72. by a Will with a Charge, as in this Caſe, he doth not 
025. — Deſcent, but by Purchaſe, and therefoze this is no 
tra. 457, - 


129, 491, 
665, 1270. Moor 


Hill 29&30 Car. IT. in Communi Banco. 287. 


Moor werſus Pit. 


Pecial Uervi# in Ejetment: The Caſe was this, viz. Surrender of 

4 Copyholder fo: Life, the Remainder foz Life, he in , Bee, 

Remainder fo2 Life ſurrenders the Copphold to the Lo2d pro whether good 

tempore (who was a Diſſeiſoꝛ only of the Mano) ut inde fa- 2828 
ciat voluntatem ſuam; the Diſſeiſo grants it to a Stranger 

fo2 Life, the Diſſeiſee enters, the Stranger dies, and whe- : Vent. 359. 

ther the Diſſeiſoz, 02 he in the Remainder fo2 Lite who r Jener 153. 
made the Surrender, had the better Title, was the Queſtfon. 

So that the Point was, Whether this Surrender by a Cro. Car. 
Copyholder in Remainder into the Þands of the Diſſeſſo2 be 
good, and ſhall ſo ertinguiſh the Right to the Copyhold, . 
that it ſhall not be revived by the Entry of the Difſeiſee „ 
into the ſaiv Manoꝛ. 

It was ſaid, that in ſome Caſes a Surrender into the 
Hands of a Difſeiſo2 was good, that is, when the Surren- 
der is made to him to the Uſe of another and his Þeirs, and 
be admits him; there the Perſon admitted claims not under 
the Lozd, but under the Copyholder who made the Surren⸗ 
der, fo2 nothing paſſes to the Lozd, but only to ſerve the Li- = Toft. 59. b. 
mitation of the Uſe. 1 Roll. Abr. 503. Lit. Q. pl. 1. — 2 

But in this Caſe the Szantee muſt claim from the Lozd Mac. 492, 
himſelf, and not from the Coppholder, becauſe he had but 494: 495- 
an Eſtate fo2 his own Life, with which he wholly departed — 8, 13, 
when he made the Surrender to the Uſe of the Diſſefſo2 96, 78, 121, 
himſelf. : 235» 236. 

In Trinity Term following, this Caſe was argued by 
Serjeant Maynard on the other Side. | 

os are Two Sozts of Surrenders of a Copyhold 

I. Mꝛoper. | 
2. Fozmal and Ceremonious. 

Ik a Surrender be to the Lozd to the Uſe of another, 
this is no p2oper Surrender; fo2 no Eſtate paſſeth to the 
Lozd, he being only the Inſtrument to convey it to the 
Surrendzee, and this is but Nominal. 

But here the Surrender was to the Uſe of the Lozd him- 
ſelf, which is a pꝛoper Surrender, and in ſuch Caſe tis 
.neceſſary that the Lozd have a Reverſion, foz one Eſtate is 
to be turned into the other, and there muſt be a continuing 
of Eſtates. 

But Dominus pro tempore, who fs a Diſſeiſo2 hath no ſuch 
Eſtate ; Executor de ſon Tort ſhall ſue, but he cannot retain. 
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» wg Roe eo — 


Piggot and a 


Lord Saliſ- 
bury's Caſe 
Antea, 


Ik therekoze he is not capable to take a Surrender to him⸗ 
ſelf, unleſs he hath ſuch an Eſtate, then here is no Diſſeiſin 
of the Copyhold, tis only of the Mano; and then no greater 
Intereſt paſſeth to the Otſſeiſo2 than to a Stranger, while 
the true Lo2d had been in Poſſeſſion, fo2 ſo he is quoad this 
Copyhold, if he was not diſſeiſed of it; fo2 if the Copyholder 
had the Poſſeſſion, there could be then no Diſſeiſin; if he 
was out of Poſſeſſion, then he had nothing but a Right, any 
that cannot be ſurrend2ed, fo2 it muſt be an Eſtate, as if a 
Leaſe fo2 Years keep Poſſeſſion, tis the Poſſeſſion of the 
Lozd, and the Law is the ſame in caſe of a Copyhold, 
2 Co. Bettiſworth's Caſe. | 

The true Owner makes a Feoffment in Fee; ik Leſſee koz 
Pears continue in Poſſeſſion, no Freehold palleth. 

It Tenant at Will of Parcel of the Panoz be in Poſſeſ- 
ſion, that pꝛevents a Diſleiſin of the Freehold, much moze 
in caſe of a Copyhold. - 

Leſſee fo: Pears, the Remainder to B. fo2 Life, the Re: 
mainder to C. in Fee; C. by Deed makes a Feoffment to 
B. and Livery, &c. tis a void Conveyance, becauſe the Pol⸗ 
ſeſſion of Lefſee fo2 Pears is the Poſſeſſion of him fn the 
Remainder fo2 Life, and as long as the Leſſee fo2 Pears 


is in the Poſſeſſion, the Dwner of the Jnheritance cannot 
be out. Lit. 324. cap. Attornment, 


North, Chief Juſtice, and Wyndham inclined that the 
Surrender was not good, fo2 it was a material Diſtindion 
where the Surrender was made to the Ge of a Stranger, 
and where it terminates in the Lozd; that a Surrender 
made by a Copyholder fo2 Life could not transfer, but er- 
tinguiſh his Right, fo2 he could not give a greater Eſtate 
than he had; that there muſt be a Reverſion in the Lo2d to 
make a Surrender to him to be good; and that ik a Copy- 
holder keeps in Poſſeſſion, there could be no Diffeiſin. 


But Juſtice Atkins contra. That this Surrender muſt 
have Operation to extinguiſh his Right; fo2 though a Copy- 
holder fo2 Life cannot ſurrender koz longer Time than his 
own Life, yet if a Surrender be made of ſuch a Copyhold 
to an Uſe, tis good, and wozks by way of Exrtinguihment 
of his Right, though the Uſe be vold; and if a Copyholder 
of Inheritance ſurrender to a Diſſeiſoz, ut faciat Voluntatem, 
who regrants to the ſaid Copyholder an Eſtate in Tail ac- 
coding to the Surrender, this ſhall bind the Difſeiſee. 
1 Roll. Abr. 503. pl. 3. Tamen quzre. | 


4 | The 
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Moth 


The Coppholder in this Caſe might have ſold his Eſtate 
to the Diſſeiſoz, and ft had been good; and though the Acts 
of a Diſſeiſoz ſhall not pꝛejudice the Difſeiſee, pet he could 
ſee no Reaſon why the Coppholder, who had parted with his 
Eſtate, ſhould have it again. 


Taylor verſus Biddal. 


ecial Uerdi# in Ejedment: The Caſe was thus; Ri- 1 Mod. 189. 

chard Ben was ſeiſed in Fee of the Lands in Queſtion, Pat cill be 
and had a Siſter named Elizabeth, fozmerly married to one then © e. 
Smith, by whom the had Iſſue Auguſtine Smith, now Lefſo2 of in Fee, be 
the Plaintiff, and ſhe afterwards married one Robert Whar- = _—_ 
ton, by whom ſhe had Jſſue a Son called Benjamin, and a Fee veſted in 


F 
Daughter called Mary, the now Defendant. —_— 
Abr. Eq. 188. Ld. Raym. 207, 208. Gilb. Eq. Rep. 36, 149. 1 Wms. $4, 142, 290, 511, 605. 
2 Was. 194, 331, 362, 369, . 3 Wms. 258, 304, 300. 1 Vern. 326, 462. 2 Vern. 325, 388, 
430, 561, 660, 723. Preced. 15, 67, 72, '* 338, 421. 1 Mod. Caſ. in L. & Eq. 254, &c. 


381, 382, 346. 2 Mod. Caf. in L. & Eq. 4, 28, 101, 93. Caſ. temp. W. 3. 44, 52, 278, 283, 284, 


Co e. e eee abs 
Richard Ben deviſed theſe Lands to Elizabeth his Siſter 

and Heir, fo2 ſo long Time, and until her Son Benjamin 
Wharton ſhould attain his full Age of 21 Pears; and after 

he ſhall have attained his ſaſd Age, then to the ſaid Benjamin 

and his ÞÞeirs fo2 ever; and ik he die befoze his Age of 21 

Pears, then to the Þeirs of the Body of Robert W 

and to their Þeſrs fo) ever; as they ſhould attain their re- 

ſpetive Ages of 21 Years. 8 | 

Richard the Teſtato2 dies, Benjamin died befoze he came to 
the Age of 21 Pears, living Robert Wharton his Father, af- 
terwards Robert died. 

And the Queſtion was, Whether the Leſſoz of the Plain⸗ 
tiff as Iþefr to Elizabeth; o2 Mary, either as peir to her Bꝛo⸗ 
Fe 9-4-7 hs 02 as heir of the Body of Robert, ſhould have 

This Caſe was argued by Serjeant Pemberton this Term, Ex pans 
and by Serjeant Maynard in Eaſter Term following foz the . 
Plaintiff, and they held that Auguſtine Smith, the Leſſoz of 
the Plaintiff, ſhould have this Land, becauſe no Eſtate veſten 
in Benjamin Wharton, he dying befoze he had attained his 
Age of 21 Pears, and the Teffatoz had declared, that his 
Siflter ſhauld have it till that Time, and then, and not be⸗ 
foe, he was to have it; ſo that if he never attained that 
Age (as in this Caſe he did not) the Land ſhall deſcend to 
the Þeir of the Teſtato2; that Elizabeth had only an Eſtate 
fo2 Pears, and ſo having no Freehold, the Tontingent Re- 
mainder could not be ſuppozted; that Mary could not take 

Vor. II. 4 E | 9 
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1 Leon. 101. 


2 Cro. 590. 
Vaugh. 272. 


by May of Executozy Deviſe, becauſe Robert was living 
when his Son Benjamin died within Age; that therefoze tis 
quaſi a Condition Pꝛecedent. Grants Caſe, 10 Co. cited in 
Lampet's Caſe. 

There is a Difference between Boraſton's Caſe,- and this at 
the Bar, fo2 that was a Deviſe to Executo2s till Hugh ſhall 
attain his Age of 21 Pears, and the mean P2?2ofits in the 
mean Time to be applied by them fo2 Payment of the Teſta⸗ 
toz's Debts; and becauſe he might have computed how long 
it would be bekoze his Debts could be paid, therefoze it was 
adjudged, that after the Death of Hugh within Age, the 
Executozs ſhould continue in Poſſeſſion till Hugh might have 
attained his full Age had he lived, and ſo a pꝛeſent Deviſe to 
them. | 

But here the Deviſe is generally till Benjamin Wharfon 
ſhall attain his Age of 21 Pears, lo that nothing veſted in 
him until that Time, and he dying befoze, then the Eſtate 
ſhall deſcend to the general Þeir, who fs the Plaintiff. 

2. Admitting this ſhould be taken as an Executozp Devile, 
there muſt be ſome Perſon capable to take when the Contin- 
gency happens; and there was no ſuch Perſon fn this Caſe, 
fo2 Robert was alive when Benjamin died, and Mary could 
not then take as Þeir of his Body, fo2 Nemo eſt Hzres viven- 
tis; like the Caſe of Pell and Brown, 278. Brown had Tfliff 
William and Thomas, he deviſes Land to his youngeſt Son 
Thomas, and his Heirs; and if he die (living William), then 
to William and his Meirs; Thomas did die without Iſſue 
(living William), and it was adjudged, That if thoſe Moꝛds 
(living Villiam) had been left out of the Will, Thomas 
would have a Fee Tail, which he might have docked by a 
Common Recovery; but by Reaſon of thoſe Mozds he had 
only a limited Fee, becauſe the Wo2ds (viz. If he died with- 
out Iſſue) are not indefinite to create a Tall, but are re- 
ſtrafned to his dying without Tfſue (living William), which ts 
a limited Fee; and his Eſtate being determined, William 
then had a Fee; but if he had died befoze the Contingency 
happened, viz. in the Life-time of Thomas, and then Thomas 
had died without Jſſue, the Peirs of William would not have 
an Eſtate in Fee fo2 the Reaſons afozeſaid. 

Ik therefoze nothing veſted in Benjamin Wharton, no2 in 
Mary his Siſter, then the Land deſcends to Auguſtine Smith 


as Heir at Law to Elizabeth, who was Heir to the Teſtatoz, 


Ex parte 


and ſo the Plaintiff hath a good Title. 
Newdigate Setjeant contra. Pere is only an Eſtate ko: 
Pears in the Siſter of the Teſtatoz, and an Eſtate in Fee 
zeſently veſted in Benjamin Wharton; and he relied upon 
raſton's Caſe, where the Father having Iſſue, * and 
3 ienxy, 
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Henry, deviſed to his Erecuto2s till Hugh his Szandſon, the 
Son of Henry ſhould be of Age, and then to him in Fee; it 
was there adjudged, that the Erecutozs had a Term till 
Hugh might have attatned his full Age, and that tho' he died 
at the Age ok Nine Years, yet the Remainder did immedi⸗ 
ately veſt in him in Poſſeſſion upon the Death of his G2and- 
father, and that by his Dying without Tſſue the Lands did 
deſcend to his Bzother. - 
So here the Fee deſcends ta Benjamin Wharton in Poſſeſ⸗ 
ſion, and he dying without Jſſue, and within Age, the 
Land ſhall then deſcend to his Siſter and Peir. | 
The like Judgment was given in the Caſe of Taylor and 
Wharton about 12 Pears ſince; and tn Dyer 124. a. A De- 
viſe to his Mike, till his Son ſhall be of the Age of 24 
Pears, then to the Son in Fee, and if he die befoze 24 Years 
without Iſſue, then to the Wife fo2 Life, the Remainder to 
A. &c. The Teſtatoz died. It was adjudged that the Son 2 Leon. 17. 
had a Fee Simple p2eſently, fo2 an Eſtate Tail he could not B. 15. = 
have till he was 24 Pears old; and after the Death of his 
Father there was no particular Eſtate to ſuppozt that Eſtate 
in the Remainder tiil he ſhould come to the Age of 24 Years, 
ſo that he took by Deſcent immediately. | 
So here a Fee veſted in Benjamin pzeſently, and he being 
dead within Age, Mary may take as Peir; however when the 
is of Age, ſhe ſhall take as Heir of the Body of Robert by 
Map of Executozp Devile ariſing out of the Eſtate of the 
Deviſoz, which needs no particular Eſtate to ſuppozt it, as $tile 240. 
in Caſe of a contingent Remainder; fo2 befoze Mary was of Owen 148. 
Age, Robert her Father was dead, and ſo ſhe might well 
take, Trin. 19 Car. 2. in B. R. Snow verſus Cutler, Rot. 1704. 
North, Chief Juſtice. Favourable Diſtinffons have been Cura. 
always admitted to ſupply the Meaning of Men in their laſt 
Wills; and therefoze a Deviſe to A. till he be of Age, then 
to B. and his peirs; this is an Eſtate fo2 Pears in A. with 
a Remainder in Fee to B. And if ſuch a Deviſe to A. who 
is alſo made Erecuto2, 02 fo2 Payment of Debts, it ſhall be 
fo? a certain Term of Years, viz. fo2 ſo long as, accozding 
- ene he might have attained that Age, had he 
ve . N 
Contingent Remainders are at the Common Law, and 
ariſe upon Conveyances as well as Wills; one may limit an 
Eſtate to A. the Remainder to another; and ſo it map be by 
Deviſe, if the Intent of the Parties will have it ſo. 
But as at the Common Law all Contingent Remainders . 
ſhall not be good, ſo in Wills no ſuch Latitude is given, as 
if none could be bad; they are ſubjet to the ſame Fate in 
Wills as in Convepances, 1 
| n 
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In this Caſe Elizabeth had a Term till Benjamin Wharton 
be of Age, fo2 the is Executrix; ſhe was -likewiſe Þeir at 
Law to the Deviſoz, and this Land had gone to her, had 
it not been fo2 this Mill; ſo that tis plain the Teſtatoz 
never intended that a Fee-Simple ſhould veſt fn her, but 
ſomewhere elſe; fo2 he could never intend the Deſcent of 
2 Inheritance to that Perſon to whom he had deviſed the 

erm. ö 255 

It has been argued, That Mary is peir at Law to Ben- 
jamin, as well as Heir of the Body of Robert, and ſo if ſhe 
can take either May tis good; but to make her Þetr to 
Benjamin, tis neceſſary that the Eſtate veſt in him befoz2e he 
comes to- 21 Pears; and fo2 that, Boraſton's Caſe was much 
relied on, which was alſo ſaid not to differ from this at the 
Bar; that an Eſtate paſſes to Benjamin Wharton in præſenti, 
and that there was no Jncapacity fo; Mary to take by way 
of Executozy Deviſe, as was urged on the other Side, and 
therefoze why ſhould ſhe not take by way of Erecutozy De- 
viſe as Heir of the Body of her Father, oz at leaſt as Peir of 
Benjamin her Byother ? 

An Executozp Deviſe needs no particular Eſtate to ſup: 

 poxt it, fo2 it ſhall deſcend to the Þefr till the Contingency 
happen; tis not like a Remaindrr at the Common Law, 
which muſt veſt eo inſtanti that the particular Eſtate deter- 
mines; but the Learning of Executo2y Deviſes ſtands upon 
the Reaſons of the old Law, wherein the Jntent of the 
Deviſo2 is to be obſerved: Foz when it appears by the Will, 
that he intends not the Deviſee to take but in futuro, and 
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no Diſpoſition being made thereof in the Time, it ſhall then 
deſcend to the Peir till the Contingency happen; but ik the 
Intent be that he ſhall take in præſenti, and there is no'Jn- 


. capacity in him to do it, he ſhall not take in futuro by an 

[ Executoꝛy Deviſe. | 

1 1 Sid. 133. A Devile to an Inkant in ventre ſa mere is good, and it 
bi . ſhall deſcend to the Heir in the mean Time; fo2 the Teſtatoz 
1 3 Inf. 3o, Could not intend he ſhould take pꝛeſentlp, he muſt firft be in 
„ 8. Lie. 200, rum natura. 
3 6 4-390 * Tf an Eftate be given to A. fo2 Life, the Remainder to 


173, 202. the right Þeirs of B. this is a contingent Remainder, and 


2 you 24, Wall be governed by the Rules of the Law; fo2 if B. die 


an een GU—lac-—— 


1 242 "during the Life of A. tis good; but if he ſurvive tis vold, 
5 3 Co. 20. hecauſe no Body can be his right heir whilſt he is living; 
1 1:8. 358. and there ſhall be no Deſcent to the heir of the Donoz in 
0 . a. the mean Time to ſuppo2t this contingent Remainder, that 
* i ſo when B. dies, his right peirs may take. | 

In this Cafe a Fee did veſt in Benjamin tly, and 
1 


therefoze after his Death without Iſſue the „ 
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his Þeir, and hath a good Title, if not as Heir at Law, yet 

ſhe may take by way of Executozy Deviſe as peir of the Body 

of her Father; which though it could not be whilt he was 

living, (becauſe nemo eſt Heres viventis) pet after his Death | 

ſhe was peir of his Body, and was then of Age, at which 

Time, and not befoze, ſhe was to take by the Till. | 
That Elizabeth, the general peir, had only an Eſtate fo; 

Pears, till Benjamin ſhould oz might be of Age: And ſo by 

r was given fo the 

ndant. 


| 


Evered werſus Hone. 


Petial Uerdſ# in Ejetment, wherein the Caſe was thus, 

viz. A Man hath Jſſue Two Sons, Thomas his eldeſt, 

and Richard his poungeſt Son. 
Thomas hath Jfſue John. 
Richard hath Iſſue Mary. 

The Father deviſed Lands to his Son Thomas fo? Life, 92 
and afterwards to his Gꝛandtan John, and the Þeirs Bales f e. 
of his Body; and if he die without Jſſue Male, then to his 
Gꝛandaugbter Mary fn Tail, and charged it with ſome Pay⸗ 
ments, in which Mill there was this viſo, viz. Provided 
if my Son Richard ſhould have a Son by his now Wife Mar- 

aret, then all his Lands ſhould go to ſuch Firſt Son and his 

cirs, he paying as Mary ſhould have done. 

Afterwards a Son was bozn, and the Mueſtfon was, Whe- 
ther the Eſtate limited to Thomas the eldeſt Son was thereby 
defeated. And the Court were all clear of Opinion, that 
this P2oviſo did only extend to the Caſe of Mary's being in- 
tituled, and had no Influence upon the Firſt Eſtate limited to 
the eldeſt Son. 


Anonymus. 


ger, abſque hoc, that Edward Nichols was ever Erecutoz, but 


doth not ſay, oz ever adminiſtred as Executoz, foz in Truth 
be was Executor de fon Tort. 


Vol. II. 4 F The 


— — — — — oe og - 


r be 3. "— ” P . anf —_ 
Ee <4, 1 34.4. a6 * (A 2 2 * 494 py 
* T 4 — 2 hes — 8 C 
— — N s 4 3 


: = 4 (it — 2 


N Louie XS 
r 
” l 4 * 


* 
. 
IS 
2 vr 23 = * 


1 


. 


* 
— 1 


— — 
oy. * = RIES 5 . 4 
——— 


— ww * 


— 


— 
-> . © "Cu 
8 


-=—X 


P PPP 
— - — — — —— . 7 — - N — 


—_ on. . 
OIL TY SIRE 


32 A 0 — — 
d > ST - = 12 
A — — . 2 * » 
- _— CO — — — — 2 — ca 
7 = * b A —_ 


2 63 2 


aw . nnen 
— — > Ne 3 — 


r 
Av — 


1 
' 
] 


F 
G 
& 
4 
1 
2K 

1 


294 Hill. 29 & 30 Car. II. in Communi Banco. 


T 
— 2 4 's 
* * — = 8 
nl pos OE 


r 


SD . — 
TH ad | Mi. — As » * 0 
: 6 2 7 „ - — — — 
- — 2 - — 3 by — — 2 we = 
* * * 84 K 44 ** 


. —— 0, ” r 3 


—— _- ˖—— 


The Plaintiff replies, That befoze the Adminittration 
granted to the Stranger, Edward Nichols poſſeſſed himſelf of 
divers Goods of the ſaid Debtoz, and made the Defendant 
Executoꝛ, and died; and the Defendant demurred; and Judg: 
ment was given fo2 the Plaintiff, but reverſed here; fo2 an 
Erecuto2 of an Executor de ſon Tort is not liable at Law, 
though the Lo2d Chancelloz ſaid, Ye would help the Plaintiff 
in q ty. it; ps 4 . 
But here Adminifration of the Goods of the Debtoz was 
granted befoze the Death of the Executor de ſon Tort, fo his 
Executozſhip vaniſhed, and nothing ſhall ſurvive, 


The Lady Wyndham's Caſe. 


2 F Flotſom come to Land, and is taken by him who hath 
_ = no Citle, the Action ſhall be bzought at the Common Law, 
and no Pꝛoceedings ſhall be thereon in the Court of Admi- 
ralty ; fo2 there is no need of Condemnation thereof as there 
is of P2izes: By the Opinion of the whole Court of Com- 


mon Pleas. | 


Roſe verſus Standen. 


Aion where N Account fo2 Sugar and Indigo; the Defendant pleaded, 
by the Plaia- 1 That the Plaintiff bzought an Indebitatus Aſſumpſit, a Quan- 
tif, and Ver- tym meruit, and an Inſimul computaſſet, fo2 100 l. due to him 
diet againt faz Mares ſold; to which he pleaded, Non Aſſumpſit; and 


him no Bar 


to a bew that there was a Uerdit againſt him; and then avers, That 
Acton. the Mares mentioned fn that Aﬀton are the lame with thoſe 
mentioned here in the Aﬀfon of Account: The Plaintiff de⸗ 
murred, and it was ſaid fo2 him, That he had bꝛought his 
kozmer Action on the Caſe too ſoon; fo2 if no Account be 
ſkated, the Aﬀion on the Caſe on the Inſimul computaſſet will 
not lie, and ſo the fozmer Gerdick might be given againſt him 
fo2 that Reaſon. | | | 
Fx parte But on the Contrary, the Defendant ſhall not be twice 
be. troubled fo2 the ſame Thing; and if the Uerdi# had been fo2 
the Plaintiff, that might have been pleaded in Bar to him in 
Curia. But the Court were of another Opinion, That this Plea 
1 was not good, and that if the Plaintiff had recovered, it 
Caf. temp. could not have been pleaded in Bar to him; fo2 if he mil⸗ 
Mac. 210, conteives his Acklon, and a Gerdict is againſt him, and 
17, 285, 28 then bzings a pzoper Akon, the Defendant cannot — 


Fitz-G. 314. 
1 Barnes 69. 3 
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that he was barred to bung ſuch Aﬀion by a fozmer Gerdick, u. 
becauſe where tis inſufficient it ſhall not be pleaded in Bat; Roger. yon 
as in Debt upon Bond the Defendant pleaded another Action 3:8. 
upon the ſame Bond, and the Jurp found Non eſt factum; The — 8 
Entry of the Uerdi# was, that the Defendant ſhould recover un 42. 


Damages, & cat inde {me die, but not quod querens nil capiat 
per Breve, ſo no Judgment to bat him. 2 Cro 284. 

But pending one Action another cannot be bzought,- fo2 they 
cannot be true. 

Ik no Account be ſtated, the Aﬀfon on the Caſe upon an 
Inſimul computaſſet would not lie; the Infimul eomputaſſet im- 
plies an Account; and upon Non Aſſumpſit pleaded, the De- 
kendant might have given Payment in Evidence, and koz that 
Reaſon the Jury might find fo2 him. CTis true, he might 
have pleaded Plene computavit, which is the general Plea 
But it may as well be pꝛeſumed that the Uerdi# was againſt 
the Plaintiff, becaufe the Aﬀion would not lie; and the Bat- 
ter being in dubio, the Court will intend it againſt the Pleader, 
he not having averred to the Contrary, and fo they held the 
Plea to be ill. 
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DE 
Iermino Paſchæ, 


Anno 30 Car. II. in Communi Banco. 


3 


Osborn werſus Wright. 
2 Barnes 104, Ctfon on the Caſe fo2 Wozds, viz. The Plaintiff de: 


tua. 266g, clares that ſhe was unmarried, but about to marry 
666, 936, one J. S. and that the Defendant, to hinder her Bar: 
— — riage, ſpoke theſe TWlo2ds of her, viz. She is a Whore, 


a Common Whore, and N.'s Whore; per quod Maritagium amiſit, 
The Jury found the Defendant guilty of ſpeaking the Moꝛds, 
but that ſhe did not loſe her Marriage thereby; and it was 
moved tn Arreſt of Judgment that theſe Mozds are not ation: 
able, being only Scolding; and of that Opinion was all the 
Court, and Judgment was arreſted. 


Hambleton werſus Juſtice Scroggs & alios, in Ca: 
mera Scaccarii. 


N Aſſault and Battery was bzought againſt the Delen⸗ 
Privileged to dants in the King's Bench; to which one of them pleaded, 
be ſued only in that he was a Serjeant at Law, and ſo ought to have his 
the Common Pꝛivilege to be ſued by Bill in the Common Pleas, and in no 
21:5. 129. Other Court: To this Plea the Plaintiff demurred ; and 
Id. Raym. Judgment was given in my Lozd Chief Juſtice Hale's Time, 
399, 869, by the Opinion of him and the whole Court of King's Bench, 
F G, 4. That a Serjeant at Law might be ſued there, and was not 
x Barnes 346, ſueable in the Court of Common Pleas only. 
791, 64 2. That in this Adlon the Defendant ſhould not have his 
: Privilege, becauſe it was bzought againſt him and another. 
And afterwards a Crit of Erro2 was bꝛought upon this 
Judgment, returnable befoze the Lozd Chancelloz — 


1 


* — wt. nnn c 


. * 
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ll : 


Juftice of the King's Bench and Common Pleas, and the Er: 
r02s were argued befoze the Two Chief Juſtices at Serjcants- 
Inn fn Chancery-Lane. 


Mi. Holt fo2 the Plaintiff in the Writ of Erroz, That a E= parte 


Serjeant at Law is to be ſued only in the Court of Common Ver. 


Pleas, and not elſewhere, becauſe there is an abſolute Neceſ- 
ſity of his Attendance there: Me is (wo2n, and no other Per- 
ſon can plead at that Bar; and therefo2e it he ſhould be ſued 


in any other Court, it would be an Impediment to the Buſi- Vaugh. 155. 


neſs of that Court, where not only the Dfficers but their Ser: 
vants have Paivilege. 

In the 11th of E. 4. 2. thete was ſome Diſcourſe about 
the Pzivilege of Serjeants at Law, where it was held that 
he is not to be ſued in that Court by Bill, but by D2iginal, 
but either way he is to have his Pꝛivilege. So the Servant 
of an Officer is not to be ſued by Bill, but he is ſtill to have 


the Pzivilege of the Court, and ſo had Serjeant Hedley's Cr Car. 84. 


Clerk in the Refgn of King Charles the Firſt. 

The Serjeants receive a Kind of Jndufion to the Bar, 
and have a Place aſſigned them; and that they ought to 
have Paivilege, the very Mozds of the Crit are obſervable, 
_ rg a Serjeant at Law) ex Officio incumbit in 

uria A. 


And though it hath been kald and given as an Anſwer to 


that Caſe in Cro. Car. That where the Serjeant's Clerk was 

arreſted in an Inkeriour Court (as in that Caſe he was) there 

he ſhall have Pzivilege, but not againſt the other great Courts 

in Weſtminſter-Hall ; this is a Difference never yet taken 

— of in any Book, no2 doth the Urit warrant this Di- 
nction. 

2. He ſhall have his Pꝛivilege though he be joined with an- 
other, becauſe the Aon is joint and ſeveral, and the one 
may be found guilty and the other acquitted, and it would 
be an eaſy Map to ouſt a Man of his P2ivilege, it it might 
— _ by joining him with another who bath none. 14 


4. 2 

But the Perſon with whom the Serjeant is joined may be 
ſued in the Common Pleas likewiſe, ſo that he ſhall not hinder 
my OG having Pꝛivilege who of Right ought to have it. 
10 E. 4. 15. 


Offley contra. As to the Firſt Point, the Court ok King's Er parte 


Bench agreed, That a Serjeant at Law ſhall always have the Der 


Pꝛivilege of the Court of Common Pleas againſt all Jnferiour 
Courts, but not againſt the other Courts in Weſtminſter-Hall, 
fo2 he may be ſued in any of them. 
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2 Roll. Abr. 
275. Pl. 4. 


— 


A Serjeant is not like the Common Officers of the 
fo2 they are to be attendant there, and no where elſe; but a 
Serjeant at Law is not confined to that Court alone, he map 
be afligned of Counſel in any other Court, and doth uſually 
put his Þand to Pleas, both in the King's Bench and the Ex- 
chequerz but a Philazer o Attozney of that Court cannot 
p2atiſe in his own Name in any other. | 

All Caſes of Puvilege ought to be taken ſtrickly: And that 
which was cited concerning the Pzivilege of a Serjeant's 
on is not like this, becauſe the Arreſt was in an Inferiour 

ourt. | 

In the 11 E. 4. 2. b. The Chief Juſtice of the King's Bench 
came to the Common Pleas Bar, and told a Serjeant whom 
he had aſligned fo2 a Pauper, That if he would not come into 
that Court and plead fo2 his Client, he would fozejudge him; 
fo that if he could be fetched out of the Common Pleas and 
— 4 to the King's Bench, he is not confined to that Court 
a one. 

In the 5 H. 5. nu. 10. Complaint was made that the Sub⸗ 
jets of the King were not well ſerved in his Courts; the Par⸗ 
liament thereupon o2dered, That one Martin and others ſhould 
take upon them the Dignity of Serjeants at Law; ſo that it 
appears that their Buſineſs lies in other Courts, as well as 
ln that of the Common Pleas. | | | 

2. As to the Second Point: Pere is a joint Acklon fo2 any 
Thing that appears to the Contrary, and the Plaintiff may 
pꝛoceed againſt one in the King's Bench, and therefo2e the 
other ſhan be ouſted of his Pzivilege (if he have any) in the 
Common Pleas. Moor 556. 20 H. 6. 32. 


North, Chief Juſtice, ſald, That he always took ft to be 
an uncontroverted Point, That a Serjeant at Law ſhould be 
ſued only in the Court of Common Pleas by Bill; he is bound 
by Dath to be there, and when he bzings a Crit of Pyſvi- 
lege, tis always out of that Court, and no other. Curia 
adviſare vult. | 


3 


— — — 
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ral verſus Sir John Read. In 


Scaccarto. 


The Attorney Gene 


Nfozmation. A Special Uerdi# was found ; The Caſe baun by 
was thus: viz. | | | onght to be 
Sir John Read, 1 April, 24 Car. 2. was by Sentence in the removed by 
Spiritual Court dfvozced a Menſa & Thoro, and fo2 Mon- d nete 
payment of Alimony was excommunicated. | toexecute an 
Afterwards it was enafed by the Statute of 25 Car. 2. _ 
2 2. That all and every Perſon or Perſons who ſhall have any 2.8. 4 

Office, Civil or Military, ſhall take the Oaths of Supremacy and Caf. temp. 
Allogianes, and receive the Sacrament (within the Time limi- — he ti 
ted by the (aſd Ad) or otherwiſe ſhall be adjudged ipſo fatto Cai. temp. 
incapable and diſabled by Law, or if he execute any Office after Mac. 161, 
his Neglect pr Refuſal to qualify himſelf within the Time therein 17, bg. 
appointed, (viz. Thee Months) then he ſhall be diſabled to ſue Sta. 1193; 
in any Court, and ſhall forfeit the Sum of 5001. | | 

| John Read was made Þigh-Sheriff of Hartfordſhire, 

12 Novemb. 25 Car. 2. and being ſtill under the Sentence of 
Excommunication, he took upon him the Office, and executed 

it fo2 3 Months, viz. to the 12th Day of February afterwards, 

and then refuſed to ſerve any longer; the Judges came ſoon 

after to keep the Aſſiſes fo2 that County, but there was no 

Sheriff there to attend them, and the Reaſon was, becauſe 

if he had executed the Office without taking the Daths (the 

Time being now expired, wherein he ought to have taken the 

ſame), then he had ſubjeted himſelf to the Fozkeiture of 5001. 

and he could not receive the Sacrament becauſe he was Ex- 
communicated, and therefo2e ſuppoſed that after the 3 Months 
he was ipſo facto Diſcharged by the afozeſaid Statute ; and 
whether upon all this Batter th? Defendant be guilty, was 


the Queſtion. 


Ward and Sir William Jones the Attozney General argued, 
that the Defendant was gullty. 

1. The Dath and Sacrament are neceſſary Mualſfications 
fo2 all Sheriffs, becauſe the A# appoints theſe Things to be 
Done, and the Penalty therein extends to thoſe who execute 
any Office after the Thiee Bonths, without doing the ſame, 
but not to ſuch who neglec to qualify themſelves. 

And though it map be objefted, that the Ack gives no Pe- 
nalty faz not taking of the Dath, it only enjoins it to be 
Done, and fubjets the Perſon to the Fozfeiturs of — = 

executing 
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1 Roll. Abr. 
251, 455+ 


Antea. 


Cro. Car. 26. 


executing an Dffice after Thzee Months, that being not 
done; ſo that this is not to be puniſhed by Inkozmation, 


it being no Offence at the Common Law; pet it an A# 


appoints a Thing to be done, the Tranſgrefling of the 
Law is an Dffence at the Common Law, and ought thus 
to be puniſhed; and ſo it was adjudged in Caſtle's Caſe, 
2 Cro. 643. We | | 
Suppole the Defendant had given Bond to perfozm a 
Thing, a Diſcharge by the At of God, oz by the Dbligee, 


had been good, but the Obligoꝛ ſhould never diſable himſelf; 


and if it be ſo in pzivate Contracts, much moze in the Caſe 
— the King, becauſe our Duty to him is ok the higheſt 

2. Therefoze the Excommunication can de no Excuſe to 
the Defendant : Foz though he might have been ercuſed 
ff he had been under a legal Diſability, which he could in 


no wiſe pꝛevent; yet here he was able, and had Time. 
enough, and it was in his Power to have Diſcharged him⸗ 
ſelk from this Excommunication, and being bound by his 


Duty and Allegiance to the King to perkozm the Office, 
he ought to qualify himſelf fo2 the Perkozmance, and either 
to 3 the Diſability, o: ſhew he had not Power to 

*Tis his Obſtinacy that diſables him; and tis abſurd to 
think that this Excommunication, which was deſigned as a 
Juniſhment, ſhould now be an Eaſe to him, to excuſe him 
from executing this Office. Moor 121. Lacie's Caſe. 
z. That the Defendant is puniſhable fo2 this Neglef, other⸗ 
wiſe the King would loſe the Effeck or his Subjects Service, 
if it (ould be in their Power to diſcharge themſelves at Plea⸗ 
ſure; an Ac of Parliament cannot, and much leſs the Defen- 
dant himſelf by his own A# take away his Duty and Service 
which he oweth to the King : And therefoze, though tis en- 
ated, That a Sheriff ſhall be only fo2 one Pear, pet it has 
been adjudged that the King by a Non obſtante may diſpenſe 
with that Statute, becauſe otherwiſe he would be depzived of 
the Service of his Subjects. 

Ik a Sheriff, when he is firſt admitted into his Dice, 


"refuſes to take the Oath of his Office, he is finable, and 


ſo he ought here; if any Alteration be made by the King 
of that Oath, his Diſobedience afterwards is puniſhable, 
though a Fozm of the Dath is pꝛeſcribed by the Ack of 
Parliament; and there is no other Map to puniſh the 
Defendant in this Caſe but by Inkozmation, foz after the 
Three Months (in caſe he execute the Office not being 
qualified) the At gives the Penalty to the JTnfozmer ; 9 
4 3 8 
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ik he ſhould not execute it, the Inconventence would be great, 
becauſe 'tis an Office which concerneth the Adminiſtration of 
Juſtice, and neceſſary fo2 the Hanagement and Collection of 
the King's Revenue. 

The Statute extends to Offices of Ttuſt as well as of 
Pꝛofit, and enjoins the Thing to be done, the Tranſfgreſ- 
fion whereof is an £{ ffence, as well at the Common Law as 
againſt the Statute, and ſo puniſhable by Inkozmation, and 
therefoze they pzayed Judgment againſt the Defendant. 


Sawyer and Levinz contra; viz. Thep agreed, if the Sub⸗ Ex parte 


jet be qualified he ought to accept the Office, but the Defen- 
dant was not ſo qualified, and therefoze to be excuſed, But 
befoze they entered upon the Debate, whether this was an 


Dffence oz not, they took an Exception to the Fozm of the Caf. temp. 


Inkozmation. 
Viz. That it was not good, becauſe it did not conclude 


>, WW 


„. 30; 
31, 99, 104, 
117, 223, 


contra formam Statuti; fo2 if the Dffence be at the Common 446, 502. 


ceedings ought to be either at the Common Law by way. of 


fence be by the Statute, then it muſt be laid to be contra for- 
mam Statuti. JNow if this was any Offence in the Defen- 
dant, it was becauſe he did not receive the Sacrament and 
take the Dath, which is an Dffence againſt the Statute, and 
therefoze ought to conclude contra formam Statuti, which is 
eſſential. Then as to the Subſtance; | | 
1: The Inkozmation is inſufficient, fo2 there is no Offenc 

at all of which the Common Law doth take Notice; and 
though the Conſequences of the Thing done may be bad, 
vet no Man ſhall be puniſhed foz that, becauſe thoſe only 
aggravate the @©ffence, if any; neither is this Inkozma⸗ 
tion true, fo2 it ſaith he refuſed abſque rationabili cauſa, but 
here was a reaſonable Cauſe: And though it may be ob- 
jeted, that it was only impotentia voluntatis; and that every 
Subjet being Diſabled, is to remove that Diſability to 
ſerve the King, this was denied; foz a Man who is a 
Duſoner fo: Debt is not bound oz compellable to be 
Sheriff, neither is a Pan bound to purchaſe Lands to 
qualify himſelf to be either a Cozoner 02 Juftice of the 
Peace, By the Statute of 3 Jac. every Recuſant is dif- 
abled; he may confo2m, but he is not bound to it, fo2 if 
he ſubmits to the Penalty, 'tis as much as is required by 


Law, and a new Penalty is given by the Statute, the Pꝛo⸗ + 
50, 343- 
Fine, oz upon the Statute fo2 the Penalty; but ik the Ok- ©®-- 


Law. 'Tis true, a Subjeft is bound to ſerve the King in 


ſuch Capacity as he is in at the Time of the Service com- 
manded, but he is not obliged to qualify himſelf to ſerve 
in every Capacity: Neither doth it appear in this Caſe, 

Vol. II. 4 H | that 
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25 H. 6. pl. 
b 
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7 H. 4. 5 


Fus G. 47, 


65, 66. 
Caſ. temp. 
W. 3. 30, 


31, 99, 104, 


117, 223, 
440, 502, 
634. 


Caſ. temp. 


Mac. 121, 
337, 358, 
64. 409. 
. Raym. 
347» 991- 
Ante 128. 
Stra. 828, 
516. 


that the Defendant was able to remove this Incapacity, 
and that ſhould have been ſhewn on the other Side, and all 
Judges are to judge upon the Reco2d. 

The Intent of the Statute is, Chat if Perſons will not 
qualify themſelves, they hall not execute any Office, and it 
was made to keep Roman Catholicks out of Places, but not 
to fozce them to accept of Offices of Truſt in the Soverr⸗ 
ment; and it deſigns no Puniſhment fo2 quitting, but fo? 
erecuting of a Place contrary to the Law; but if this be an 
Offence, this Inkozmatlon will not lie; and koz that, 

2. It was argued, That if a Thing be either commanded 
o2 fozbidden by a Statute, the Tranſgreſſion in either Caſe 
is an ©ffence puniſhable by Inkozmation; but when an A# 
doth not generally command a Thing, but only ſub modo, 
the Party offending is puniſhable no otherwiſe than deſigned 
by that Law; os where the Statute of 18 H. 6. cap. 11. p20- 
hibits any Man from being a Juſtice of the Peace, unleſs he 
have 40 l. per Ann. and the Statute of 5 & 6 E. 6. cap. 16. 
which makes ſuch Bargains as are therein mentioned abour 
buying of Offices void, if ſuch Office be fozfeitable, then an 
Inkozmation will lie; but when tis ipſo facto void, as in 
both the fozmer Caſes, then 'tis otherwiſe, becauſe the Pu⸗ 
niſhment is executed by the Statute it ſelf, and therekoze 
where the Avoidance is made by the Ac, there is no Need 
of an Infozmation. | | 

And the Objecttion of Impotentia voluntatis is not material to 
this Purpoſe, becauſe Simony, Buying of Dffices, not ſub- 
ſcribing the 39 Articles, atcozding to the Statute of the 
Queen; theſe are all voluntary Ads, yet no Tnfo2mation lies 
egainſt ſuch Offenders, becauſe the Statutes execute the 
Puniſhment. 

The Intent of the Parliament is here declared, the Dil⸗ 
ability of the Perſon makes the Office void; void to all In⸗ 
tents, fo2 the Right of Jnfants oz Pen in Pyqiſon is not 
ſaved; ſo that admitting it to be an Offence if the Duty be 
not perfozmed, pet if ſuch a Qualification be requiſite to 
make a Man to af in ſuch an Office, oz perfozm ſuch a 
Duty, if that Qualification be wanting, the Party is only 


puniſhable by the Loſs of the Office. 


The Ac doth not diſtinguiſh between Offices of Truſt 
and P2ofit: And as to the other Objetion, viz. That 'tts 
in the Power of the Defendant to qualify himſelf, the 
ſame might as well be obje#ed againſt all the Popiſh Re- 
culants, upon the Statute of 3 Jac. and if a Statute 
doth diſable Perſons, oz abzidge the King of their Ser- 
vices, there is no Injurp done, becauſe the King m—_ 

I 
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is Party to the Ac; but if Miſchiefs were never ſo great, 
ſince they are introduced by a Law, they cannot be avoided 
till that Law is changed. 

3- But admitting the Tnfozmation to be good, and that 
this is an Offence fo2 which it will lie, yet the Excommuni⸗ 
cation is a ſufficient Ercuſe; it appears by the Uerdii that 
the Defendant was abſolutely diſabled to be Sheriff, fo2 if 
hc is to take the Dath and reccive the Sacrament in oꝛder to 
it, if he cannot be admitted to the Sacrament, as being un⸗ 
der the Sentence of Excommunication, that is an Ercuſe. 

The Defendant is only argued into a Guilt, fo2 the Jury 
have not found any; they do not ſay, That it was in his 
Power to yield Obedfence, oz that he might have enabled 
himſelf; they only find his Jncapacity; and though it was a 
voluntary Id, which was the Cauſe of his Diſability, pet 
in ſuch Caſes the Law doth not look to Cauſes ſo remote. 
Tf a Man be in Paiſon fo2 Debt, it is his own Ad fo2 con- 
tracting it and not paying, but yet an Outlaw2y againſt him 
whilſt in Pziſon, ſhall be reverſed, becauſe the immediate 
Cauſe, viz. the Impziſonment, and the Judgment was in in- 
vitum, and the Law looks no farther; and ſo Judgment was 
p2ayed fo2 the Defendant. | 

But the Court were all of Opinion, that this Infomation 
would lie, and that the Defendant was puniſhable fo2 not 
removing the Diſability, it being in his Power to get himſelf 
abſolved from the Ercommunication ; And ſo Judgment was 
given againſt him, and a UWirit of Erroz bzought, &c. 


Godfrey verſus Godfrey. In Communi Banco. 
Intrat Hill' ult' Rot. 321. 


* 


EBT upon a Bond fo2 Perfozmance of an Award, in Award of a 


which the Arbitratozs had taken Notice of 721. in 


leſſer Sum in 
Satisfaction of 


Controverſy, and had awarded 501. in Satisfaction: The a greater, 
Defendant pleads Nullum fecerunt Arbitrium; the Plaintiff ard good. 


replies an Award, and ſets it kozth and aſligns a Beach 
to which the Defendant demurred, becauſe it appeared by 
the Award that 721. was fn Controverſy foz Rent due, and 
that 501. was awarded in full Satſscfafion cf 721. and ge⸗ 
neral Releaſes to be given; but it did not appear that any 
other Matter was in Controverſy between the Parties, 
though the Submiſſion was general; and Arbitratoꝛs map 
reduce incertain Things to a Certafnty, but they cannot 
make a Debt certain to be leſs, except there were other Dit. 
ve ko; which iikewtſe this Releaſe was to be given. 
10 Il. 7. 4. | 


But 


Abr. Eq. 50, 


150. 


Curia. 
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Condition 
where tis 
Disjonctive 
"tis in the 
Election of 
the Party to 
have either. 


and 
Basket, 
Antea 200, 


Place, where 
it ſhall be in- 
tended, tho? 
not laid in 
the Pleading. 
1 * 
276, 258, 
1040, 1214. 
Strange 595, 
$07» 61 45 
40, 775+. 


Bond to ren- 
der himſelt a 
Priſoner, 


good. 


Sid, 132. 
pl. 4. 


But the whole Court were of Opinion that the Award 
was good, fo2 that the Arbitratozs might conſider other 
Matters between the Parties; neither did it appear by the 
Award that the 721. was due, but in Demand only; and 
'tis unreaſonable foz him to find Fault with his own Caſe; 
fo2 he alledges that he ought to pay 721. and complains be- 
cauſe the other Party is contented with 50 l. and demands 
no moze, Judgment fo2 the Plainkitf. | 


Wright verſus Bull. | 


EBT upon a Bond fo2 Payment of 40 l. The Condi- 

tion whereof was, That if the Defendant ſhould work 
out the ſaid 40 /. at the uſual Prices in Packing, when the Plain- 
tift ſhould have Occaſion for himſelf or his Friends to employ 
r or otherwiſe ſhall pay the 40 1. then the Bond to be 
void. 
The Defendant pleads, That he was always ready to 
have wzought out the 40 l. but that the Platntiff did never 
employ him; and upon Demurrer the Plea was held ill, be- 
cauſe the Defendant did not aver that the Plaintiff had any 
Occaſion to make uſe of him; and fo2 that it was at his 
Ciction either to have Mozk 02 Money, and not having im- 
ployed him, but brought his Action, that is a Requeſt in 
Law; and ſo he hath determined his Eletion to have the Mo⸗ 
ney; and Judgment was acco2dingly given fo2 the Plaintiff, 


Blackbourn verſus Conlet. 


N Replevin, the Avowant pleads an Execution taken out, 
and that a Term koz Years was extended, and an Allign⸗ 
ment therevf made by the Sheriff, but alledges no Place 
where the Alignment was made: But upon Demurrer it 


was held good, fo? it ſhall be intended to be aſſigned where 
the Land doth lie. 


Hall verſus Carter. 


N an action ok Debt upon a Bond, the Defendant craves 
Oper of the Condition, which was, That if another 
Perſon, (who was arreſted at the Suit of the Plaintiff, 
and koz whom the Defendant was now bound) ſhould give 
ſuch Security as the Plaſntiff ſhould appꝛove of fo2 the Pay- 
ment of gol. to him, oz ſhould render his Body to P2iſon 
at the Return of the Writ, then the Obligation to be *. 
3 


— 
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The Defendant pleads the Statute of 23 H. 6. cap. 10. ee 
That this Bond was given pro caſimento & favore: And this Cat Eng. 
Caſe coming to be argued upon a Demurrer, the Queſtion Mac. 22 
was, Whether ſuch Bond be within the Statute oz not? — 
And the Court were of Opinion that it was not. 2 

Jf the Sheriff takes Bond in another Man's Name, to 
clude the Statute, ſich Bond is void; but the Plaintiff 
may give Directions to the Officer to take ſuch Bond as this . 
to himſelf; tis only an Expedient to pꝛevent a new Arreſt, 
and the Agreement ok the Plaintiff makes it good. ol. 

Jf a Capias be taken out againſt the Defendant, and a | 

ö 


Third Perſon gives the Plaintiff a Bond, that the Deken⸗ 
dant ſhall pay the Ponep, oz render himſelf at the Return 
of the Writ; tis a good Bond, and not within the Statute, el 
becauſe tis not by the Direfion of the Officer, but by the 0 
Agreement of the Plaintiff, and there is no Law that makes r. Joues 93. | 

the Agreement of the Parties void; and if the Bond was | | 
not taken by ſuch Agreement, it might have been traverſed, 


But Juſtice Atkins doubted, becauſe a Bond to render 
himſelf a Pziſoner is void. Bewfage's Caſe, 10 Co. But if 
it had been to pay the Boney, oz appear at the Return of 
the Writ, it had been good: But notwithſtanding Judg- 
ment was given fo? the * 


Shaxton auer Shaxton. 


"DE Condition of a Bond was, That the Defendaitt = damn 
ſhould ſave harmleſs Thomas Shaxton, and the Mozt- © Pi, 
paged Pꝛemiſſes, and ſhould pay the Intereſt fo2 the piinct- where the 
pal Dum. 
The Defendant pleads, That Thomas Shaxton non fuit ene. 
damnificatus, fo2 that the Defendant had paid the 120 l. p2in- fed Ml 
cipal Money, with all the Arrears of Intereſt due at ſuch hams 240 5 
a Day: And upon a Demurrer this was held no good Plea, os, 968, 10 
becauſe the firſt Matter non damnificatus, goes to the Perſon, 1 . 1 
and not to the Pꝛemiſſes: And ſo Judgment was given f02 . L. 4 Eg . 


the * N = 


W. 3. 406, 413, 4t4- Cat. temp, An. 78. Gilb. Eq. Rep. 253. Stta. 681, 400. 
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After acqui pe Defendant was indied fo2 a Common Treſpaſs, 


„ and acquittev; and now was Plaintiff in an Action 


Trespa an an the Caſe againſt the P2oſecuto2: And by the Opinion of 
Cee ue the Chlet Juſtice the Anion will lie fo2 the Charges and Ex: 
Sid. 465; pences in defending the Pꝛoſecution, which the Acquittal 
_ pꝛoves to be falſe, and the Indifting him p2oves to be mali- 
' Mod Gar, CfOUS; fo; if he had intended any Thing fo2 his own Benefit 
in L. & Eq, 02 Recompence, he might have bꝛought a Civil Action, and 
_ 307-368. then if he had been found Not guilty, he would have hay 
357, 3-8, his Coſts allowed. | 
80, 38:1, Though] the Pꝛoſecution be fo2 a Treſpaſs fo2 which there 
temp. ig a p2obable Cauſe, yet after Acquittal it ſhall be accounted 
208, 257, Malicious; the Difference only is where the Jnditment is 
273. 555- Ff02 a Criminal Matter, but where tis fo2 ſuch a Thing foz 
Sa. 114, Which a Civil Aﬀion will lie, the Party can have no Reaſon | 
691. to pꝛoſecute an Jndi#ment, it is only to put the Defendant 
8 and to make him pay Fees to the Clerk of the 
es. | 


Penrice and Wynn's Caſe. 


Habeas _ 8 Maynard moved fo2 a Habeas Corpus fo them, be- 
5 ing committed to the Poultry Compter by the Conmiſ- 
Civil Mat- ſioners of Bankrupts, fo2 refuſing to be examined and 
. ſ\wozn touching their Knowledge of the Bankrupt's Eſtate: 
| The Doceſs againſt them in this Court, was an Attach- 
ment of Pꝛivilege, which was a Civil Plea, and of which 

the Court had Jurisdi#ion, and therefoze the Habeas Corpus 

muſt be granted. And the Chfef Juſtice ſaid, that it might 

Antea 198. be without Motion, becauſe all the Habeas Corpus's in that 
Court were ad faciend' & recipiend', and they Iſſue of Courſe; 

but in the King's Bench they are ad ſubjiciend', which are in 
Criminal Cauſes, and not to be granted without Motion. 

Then the Serjeant moved that the Sheriff might return 

his Writ, which was done, and being filed, he took Ex⸗ 

ceptions to the Return, by which the G2ound of the Com- 

mitment appeared to be by Uertue of a CUatrant under the 

Þands and Seals of the Commiſſioners, &c. which he ſaid 

was ill fo; want of an Averment of their Refuſal ta come 

and be ſwo2n, fo2 it did not appear that they did refuſe, and 

they ought not to be committed without refuſing, * — 

| | 
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ſhould have been poſitively averred, . viz. That they did re⸗ . 
fuſe, and till do; fo2 if they are willing at any Time, they 


ought to be diſcharged; and ſo they were, but were oꝛdered 
to put in Bail upon the Attachment, 


Abbot werſus Rugely. 


E Plaintiff declared in an Aﬀion of Aſſault and Bat- Plea P, 

tery, to which the Defendant pleaded Non cul', and at e 
the Aſuſes a Plea was put in Puis darrein Continuance, and be certified as 
a Demurrer thereunto. The Court were clear of Opinion, P* ar- 
That if the Plea had been iſſuable, tt could not have been'>;s vw. 
then tried, neither could the Demurrer be there argued; but $a. 493. - 
muſt be certified up hither by the Judge of Afliſe, as Part of 


the Reco2d of Niſi prius. Yelv. 180, Hawkins cer/#s Moor. 


Ballard werſus Oddey. 


T was ruled in this Caſe, that to avoſd a Security by The Couna 
1 Reaſon of Uſury, the Contrait it ſelf muff be uſurious, * cl mad be 
fo2 if the Party takes afterwarys moze than is allowed, that make i void. 


will not make it ſo; ſo that if the Agreement of the Parties 1 Sund. 295. 


be honeſt, but made otherwiſe by the Wiſtake of the Scri⸗ 6, =: 
vener, yet tis not Uſury: As if a Poztgage be fo2 100 1. Cat temp. 
with a Pꝛoviſo to be void on Payment of 1061. at the End —4 149. 
of one Pear, and no Covenant. kor the Boztgagoz to take N. . 2, 
the Pzofits till Default be made in Payment, ſo that in 493; 5:7: 
Strittnels the Woztgagee is intituled both to the Intereſt Ju. ==*- 
and Pzofits; yet if this was not expzeſſed, the Agreement 1 Ver. 141, 
£72, 402. Caſ. temp. Talb. 39- Comyns 383. 2 Stra. 816, 1043, 1243, 298, 4 


” X DA : * 
— l 2 — 5 - 
_— = 4 1 N — —_ 
= EE EIS A ˙ AA EE Tn ns 
* l — — : 


— — — >< - 
* _ . 


* —— n — 


27 


* wy 
2 2 E 


4 mag 


DE 


Termino Sanctæ Trin. 


Anno 30 Car. II. in Communi Banco, 


\ * 
* - at — * * . 8 - N . * 3 "OY © 
9 — 
7 . 


The Caſe of one 'Rundet * his Wiſe, an- Adi. 


niſtrator, c. 


EBT upon a Bond againft- the Defendant as 
Adminiſtrato2 : They plead a Judgment recovered 
againſt the Jnteſtate in Hillary Term, 46 & 27 
Car. 2. and that they had not Aſſets ultra. The 


— * where Plaintitt replies, That there was an Aﬀfon againſt the Jn- 


a 3 
to it. 

Gilb. Eq. 
Rep. 220. 


teſtate, but that he died befoze Judgment, and that after 
dis 3 Judgment was obtained, and kept on Foot per 
raudem. 

The Defendant traverſed the Fraud, but did not anſwer 
the Death of the Inteſtate; and upon a Demurrer, it was 
ſaid fo2 the Plaintiff, that the Judgment was ill, and that 
he being a Stranger to ft, could neither bzing a Writ of 
Erro2 o2 Deceit, and had no other Way to avold it, but by 
Plea; and that 'tis put as a Rule, That where Judgment 
map be reverſed by a Writ of Erroz, the Party ſhall not be 
admitted to do it by Plea; but a Stranger to it muſt avoid 


ft by Plea, becauſe he is no Party to the Judgment; as it 


Cro. Eliz. 
199. 


a Scire facias be bzought againſt the Batl, tis a good Plea 
fo2 them to ſay, That the pzincipal was dead befoze Judg- 
ment given, by May of ercuſing themſelves to bing in the 
Body; but tis not good to avoid the Judgment, becauſe 
'tis againſt the Recozd, which muſt be avolved by TUrit of 
Erroz. 1 Roll. Abr. 449, 742. 


The Court were of Opinſon, That the Plaintiff might 
avoid the Judgment without a Writ of Erroz, eſpecially in 


this Caſe, where tis not only erroneous, but vold. 


3 | Hill. 


—_—. 
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Hill verſus Thorn. 


* an Arbitrament, it was held by the Court, That if two du = 

Things be awarded, the one within, and the other not ave. Eg. 48, 
within the Submiſlion; the latter is void, and the Bzeach * dr. 
muſt be aſſigned only upon the firſt. in L. 4 Eq. 


212, 213. 2 Mod. Caf. in L. & Eq. 63. Comyns 547. Caf. temp. Mac. 200, Kc. 203. Ld. Raym. 
116, 123, 246, 247, £98, 964, 1076, 2 2 3 Ws. 190, 361. 1 Vern. 158, 259, 470. 2 Vern. 
109, 643. Preced. Chan. 45. Caf. temp. W. 3.8, 116, 117, 130, 423, 588, 589. Caſ. temp. An. 170. 
Fitz-G. 54, 168, 270. Id. Raym. 124, 664. Stra. 903, 1024, 1082, 1144, 231. 

2. Jf there be a Submiſſion of a particular Difference, and 
there are other Things in Controverſy, if in ſuch Caſe a ge- 
neral Releaſe is awarded, tis ill, and it muff be ſhewed on 
the other Side to avoid the Award fo2 that Cauſe. 

3. Ik the Submiſſion be of all Differences till the roth 
Dap of May, and a Releaſe awarded to be given of all Dif: 
ferences till the 12th Dap of May, if there be no Differences 1 Sand. 33. 
between thoſe two Days, the Award is good; if any, it muſt * Kol. Abr. 
be ſhewed in Pleading, otherwiſe the Court will never intend 
it. 3 Mod. 264. 

4. That recipꝛocal Covenants cannot be pleaded one in Bar Smith 45 

of another; and that in afligning of a Beach of Covenant, aus z; 
tis not neceſſary to aver Perfozmance on the Plaintiff's Side. 


Staples verſus Alden. 


DE BT upon a Bond condftioned, to deliver fozty Pair Tender of - 
of Shoes within a Month at Holborn-Bridge, to Henry $206 un the 
Knight a Common Carrier to G. fo2 the Ute of the Obligee. . Tender to 
The Defendant pleaded, That in all that Space of a Month — ogy 
Henry Knight did not come to London, but that ſuch a Day at 308, 35, 
Holborn-Bridge he delivered fozty Pair of Shoes to A. G. the Caf. temp. 
Carrier's Pozter : To this Plea the Plaintiff demurred; fo? — 4239 
that the Condition being to do ſomething to a Stranger, the cc temp. w. 
Defendant at his Peril ought to perkozm it; like the Caſe ;. 488, 564. 
where the Adlon of Debt was bzought upon a Bond condt- Ju. g, 
tioned, that the Defendant ſhould give ſuch a Releaſe as the 8s, 267. 
Judge of the Prerogative Court ſhould think fit; the Defen- L. Raym. 
dant pleaded, that the Judge did not appoint any Releaſe, (2: 480, 
and it was adjudged no good Plea, becauſe the Obligation is 505, 653. 
on his Part, and he ought to tender a Releaſe to the Junge. ..“. 
Cro. Eliz. 716. EYED 
But on the other Side it was ſaid, That a Delivery to 
the Servant is a Delivery to the Maſter himſelf; and if Par- 
cels of Goods are delivered to the Pozter and loſt, an Action 
lies againſt the Paſter. 
Vor. II. 4 K The 
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The Court (abſente North Chief Juſtice) held the Plea ta 
be good, and that ſuch a Conftrukfon was to be made as 
was accozding to the Intent of the Parties, and that a Delt. 
very to the Man was a Delivery to the Baſter ; whereupon 


| Judgment was given fo? the Defendant, 


' Gillmore verſus Executor of Shooter. In Banco 


A new Act 


ſhall not take 
away an Ac- * 
tion to which 


the Plaintift 


was intituled 


at the Com- 


Regis. 


Ndebitatus Aſſumpſit. There was a Treaty of Marriage be- 
tween the Plaintiff, who was of Kin to the Teſtatoz, and 
the Daughter of one Harris, with whom he afterwards had 
2000 l. as the Marriage-Poztion ; and Mz. Shooter in his 
Life-time pꝛomiſed to give the Plaintiff as much, oz to leave 


mencement of him wo2th lo much by his Mill. 


the AR. 


T. Jones 108. 


2 Lev. 227. 
29 Car. 2. 


This Pꝛomiſe was made befoze the 24th Dap of June, be: 
fo2e this Aﬀton bꝛought; the Marriage took Effef, Harris paid 
the 20661. and Shooter died in September following, having 
made no Papment of the Money, oꝛ any Pꝛoviſion fo2 the 
Plaintiff by his Will. | | 

This Action was commenced after Shooter's Death, and 
upon the Trial, a Special Uerdi# was found upon the Att of 
Frauds and Perjuries, 29 Car. 2. which enats, That from and 
after the 24th Day of June in the Year 1677, no Action ſhall be 
brought to charge any Perſon upon any Agreement made in Con- 
ſideration of Marriage, ©c, unleſs ſuch Agreement be in Writing, 
Sc. And that this was a bare Pꝛomiſe without Writing. 


And by Wylde and Jones (abſente Twiſden) Judgment was 


given koz the Plaintiff; fo2 it could not be pꝛelumed, that the 


At had a Retroſpef to take away an Afﬀion to which the 
Plafntiff was then intituled: Foz if a Mill had been made 
befoze the 24th Day of June, and the Teſtatoz had died after- 
wards, pet the Mill had been good, though ft had not been 
in Purſuance of the Statute, 


*- —_— 


* — 
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Aſter verſus Mazeen. In C. B. 


1 * Covenant, the Plaintiff veclated upon an Jndenture, in 3 fe» 
which the Oefendant-had covenanted that he was ſeiſed in © three Cove- 
Fee, &c. and would free the Pꝛemiſſes from all Jncumbzan- ao, the De- 
ces, in which there was allo another Covenant ko; quiet En. da. . 
joyment; and the B2each aſſigned was upon an Entry, and pee Cem 
Evition by another, and concludes, '8& fic Conventionem ſuam . a0 
prædictam fregit, in the Singular Number. "m 


And upon a Demurrer to the Declaration; Maynard Ser: 
jeant ſaid, That the Beach did relate to all the Thzee Cove- 
nants, and therefoze the Concluſion was ill, betauſe he did 
not ſhew what Covenant in particular, and if he ſhould ob⸗ 
tain a Judgment upon ſuch a Declaration, the Recovery could 
not be pleaded in Bar to another Adlon bzought upon one of 
the other Covenants. | 


But Conyers fo2 the Plaintiff ſaid, that Conventio is No- 
men collectivum, and if Twenty Bzeaches had been aſſigned, 
he till counts de placito quod tencat ei Conventionem inter eos 
fact: And of that Opinion was the Court; and that the Bꝛeach 
being of all Thzee Covenants, the Recovery in one would 
be a good Bar in any Acton afterwards to be bzought upon 
either of thoſe Covenants. 


Parrington verſus Lee. 


Irn Aſſumpſit, foꝛ Money had and received to the Uſe Enge 
of the Plaintiff, a Quantum meruit foꝛ Mares ſold, and an tions only ex- 
Inſimul computaſſet, &c. | | —— 
The Defendant pleads the-Statute of Limitations, (viz.) Nala 
Non aſſumpſit infra ſex annos : The Plaintiff replied, That Mod. Rep. 
this Aﬀfon was grounded on the Trade of Merchants, and 2%  _ 
bought againſt the Defendant as his Fackoz, &c. The De- iz). ©” 
fendant rejoins, that this was not an Afton of Account; and —_— 54- 
the Plafntiff demurred, fo2 that this Statute was made in La. N. 


Reſtraint of the Common Law; and therefo2e is not to be fa- 2, 153, 883, 


voured oz extended by Equity, but to be taken ſtridly; and — —_pe# 

that ik a Yan hath a double Remedy, he may take which he . 

pleaſeth; and here the Plaintiff might have bzought an Action 3 Was. 143. 

of Account, oz an Action on the Caſe grounded on an Account, 287 % 

V 235, 398, » 694, 695. b ; b W. 3. 599. b 
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But Baldwin Serjeant inſiſtev, that the Declaration was 
not full enough, koz the Plaintiff ought to ſet fozth, That 
the Aﬀion did concern Perchants Accounts, and that the 
Replication did not help it. | 7 

The Court were of another Opinion; fo2 that it need not 
be ſo (et fo2th in the Declaration, becauſe he could not tell 
what the Defendant would plead, ſo that ſuppoſing him to be 

within the Saving of the Ack, his Replication is good; and tis 
the uſual Map of Pleading, and no Departure, becauſe the 
Plea of the Defendant gives him Occaſion thus to reply. Bur 
the Saving extends only to Accounts between Merchants, their 
Fafo2s, and Servants; and an Aﬀton on the Caſe will not lie 

- againſt a Bafliff oz Fatto; where Allowances and Deductions 
are to be made, unleſs the Account be adjuſted and ftated, as 
it was reſolved in Sir Paul Neal's Caſe againſt his Baflif. 

Where the Account is once ſtated, as it was here, the 
Plaintiff muſt bzing his Action within Six Pears ; but if it 
be adjuſted, and a followfng Account is added, in ſich Caſe 
the Plaintiff ſhall not be barred by the Statute, becauſe tis 

Mod. Rep. à running Account: But if he ſhould not be barred here, then 

6 the Exception would extend to all Actions between Merchants 
and their Faio2s, as well as to Aﬀions of Account, which 
was never intended, and therekoze this Plea is good, and the 
Saving extends only to Actions of Account; whereupon Judg⸗ 
ment was given fo2 the Defendant. 


Aſtry verſus Ballard. In Banco Regis. 


Sid. 107. ÞE Defendant became Ball fo2 Sir Perſons, againſt 
Principals in whom the Plaintiff got a Judgment, and two were 
—_— put in Execution; the Plaintiff afterwards bzought a Scire 
1 Vent. 315. Facias againſt the Bail, who pleaded that two of the Pqinci- 
7: Jones 75- pals were taken in Execution befoze the Scire Facias bzought ; 
> Ceo. — 4 whether the Bail was not diſcharged thereby, was now 
1 Roll. 897. ueltlon, - 

Sony $42 It was agreed, that if Five had ſurrendzed themſelves 
14. Raym. After Judgment, pet the Bail had been liable; but arc not 
156, 157, ſo, fk the Plaintiff (as in this Caſe) hath once made his 
1792. 1469, Election by luing out Execution againſt the Paincipals, 
x Mod. Cal. and thereupon Two are taken and in Cuſtody. Vekoze 
vey _— the Return of the Second Scire Facias, they have Liberty 
188, 194, by the Law to bzing in the Pꝛincipals; but the Platntiff 
195. having taken out Execution, he hath made it now im- 
$99 106, i poſſible 


236, 319, 351, 423, $25,559, 567, 583, 601, 602. Caf. temp. An. 59. Caf. temp. Mac. 44, 270, 267, 
&c. — &. 1 Barnes 47, 52, 56, 60, 62, 74. 83. 2 Barnes 56, 57, 62, 66, 79, $7, 89, 90, 91. 
444, 643, 419, 197, 781, 443. 1270, 872, 915, 922, 1217, 511, 717, 641. 
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m_ fo2 the Ball to bzing them in to render them- 
ves. 


But Sympſon argued, that the Bail was not diſcharged ; 
fo2 he ought to bzing in the other Four, oz elſe he hath not 
perfozmed his Recognizance ; and ſo it was adjudged by the $ 10). 
Court, fo2 the Law expects a compleat Satisfa#ton. The like 
Reſolution was in this Court between Orlibear and Norris. 


Steed verſus Perryer. 
ication 
N a Special Uerdi# in Ejetment, the Caſe. was this, viz. — 
Robert Perryer being ſeiſed in Fee of the Lands in Mue- 5 
ſtion, had Iſſue two Sons, William his eldeſt, and Robert 
his poungett Son; and being ſo ſeiſed, he deviſes theſe Lands 
to his youngeſt Son Robert and his Þetrs. 
Robert the Devilee dies in the Life-time of his Father, and Jon 135. 


1 Vent. 


leaves Iffue a Son named Robert, who had a Legacy deviſed ! 14. K. 


to him by the ſame Mill. | 267. S. C. 
The G2andfather afterwards annered a Codicil to his Mill, = Le. 243. 
«(which was agreed to be a Republication) and then he erpzeſly a. b 
publiſhes the Mill de novo, and declared, that his G2zandſon 406, 407, 
Robert ſhould have the Land as his Son Robert ſhould have 515 2. 
enjoyed it, had he lived. — 
nd whether the Gzandſon, oz the Heir at Law, had the 31g, he. 
better Title, was the Queſtion. | AL 6h. 
7, 9, 70, 71, 68, 159. Gilb. Eq. Rep. 4, 11. Prec. Chan. 441. Comyns 381, 451, 531. Id. Raym. 
438, 1282, 1326. 2 Wms. 347, 383, 332, 334, (624) 347, $29, 136. 3 Wms. 51, 354. 2 Vern. 106, 
207s ; 593» 624. 1 Vern. 35, 23, 30, 97. 2 Vern. 722, 723, 441, 653, 624, $98. 1 Mod. 


& Eq. 221. Caf. temp. Mac. 371, 372, 421, 526, 520, &c. 96, &c. Caf. temp. An. 121, 


148, Kc. Stra. 445, 25. 


Pemberton and Maynard Serjeants argued fo2 the Title of 
the Plaintiff (who was Þeir at Law) That if a Deviſe be to 
S. and his Peirs, if S. die, living the Deviſoz, the peir ſhall 
take nothing, becauſe no Eſtate veſted in his Anceſto2; ſo if 
a Deviſe be to the Iþeirs of S. after his Deceaſe, the Meir 
_ Hall take by Purchaſe, foz he cannot take as Heir. fo2 the 
Reaſon afozeſatd. | | 
By the Death of Robert the Son, the Deviſe to him and 
his Deirs was vold, and the Annering a Codicil and Republt- 
cation of the Mill cannot make that good which was void be- 
foe; if it cannot make it good, then the Þeir cannot take 
by Purchaſe, and by Deſcent he cannot take, foz his Anceftoz 
had no Eſtate, and therefoze he ſhall have none. 
Belides, this is not a good Mill within the Statute, 
which requires ft to be in CUriting ; Mow the Deviſe by 
Vol. IL | 4 L the 
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the wzitten Mill was to the Son; and the Republication to 

the Gzandſon was by Mozds and not in Writing; ſo that it 

he cannot take by the Wozds of the Mill, he is remedilefs, 

and that he cannot take as Þeir, becauſe his Anceſtoz died in 
the Life-time of the Teſtatoz, Moor 353. Cro. Eliz. 243. 


Cro. Eliz. * Skipwith and Barrel on the other Side, That the new Pub- 
Moce 353, litation makes it good, fo2 it makes a new Will in Writing, 
494- and it ſhall take accozding to the Publication which makes 
: it have the Effet of a new Mill. CTis true, Deeds ſhall not 
be extended farther than the Intent and Meaning of the Par⸗ 
ties at the Time of the Delivery, but Mills are to be er: 
pounded by another Rule; therefoze though by the Death of 
the Son the Will was void, yet by the Republicatſon it hath 

a new Life, 1 Roll. Abr. 618. 5 Co. 68. 8 Co. 125. 


The Chief Juſtice, Windham and Atkins Juſtices, were of 
Opinion fo2 the G2zandſon againſt the Þeir at Law, viz. That 
the Republication made it a new Mill, and the G2andſon ſhould 
take by the Name of Son: And Juſtice Atkins relied on the 
Cale of Brett and Rigden in the Commentaries, where new pur- 
chafed Lands paſſed by a Republication; but a Writ of Erro2 
being bzought upon this Judgment in the King's Bench, it} 
was reverſed, Y 


Anonymus. In Banco Regis. 


Caf. temp. R. Sanders moved fo2 a Pohibitfon to the Spiritual 
obs lng Court in the Caſe of the Childzen- of one Collet and 
432. o Mary his Wife, to ſtap Pꝛoceedings there upon a Libel 
Gilb. Eq. againft them; that the ſaid Collet had married Anne, the 
Rep. 156 Slſter of the ſaid Mary. They both appear and confeſs the 
Sta. 3. Watter, upon which a Sentence of Divozcte was to paſs, * 
whereas in Truth Collet was never married to Anne, but it 
was a Contrivance between bim and his Tutte to get them. 
ſelves divozced, and the Marriage declared vofd ab initio, to 
defeat their Chfldzen of an Effate ſettled upon them in ar · 
riage, with Remainders over, by baſtardizing them, after they 
had been married and lived together 16 Pears. The Reaſon 
why a P2ohibition was pꝛaped, was, becauſe Matriage 02 no 
Marriage was to be tried in pais, koz that the Inheritance 
and Freehold of Land were concerned in this Caſe, 
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The Court direfed- that they ſhould ſuggeſt this Matter, cuia. 
and that it was a Contrfvance to obtain a Sentence of Di⸗ 
vozce to defeat them of their Eſtate entailed on them, and 
then to move fo2 a Pꝛohlbitton. e 

Spiritual 


Smallwood verſus Brickhouſe. 
Cou 
P 


f rts are 
18 Suggeſtion was, That B. being under the Age of proper to de- 
ſixteen Pears had made a Mill, and that the Pꝛeroga⸗ Ir where 

tive Court pzoceeded to the P2oof of it; whereas by the fable cf 

Common Law a Perſon is not capable till 17 Pears ; and making a 

therefoze a Pꝛohibition was p2ayed. "72 Df 
And that the Common Law hath determined the Time, my T. Jones 210. 
Lozd Coke's Comment upon Littleton was cited, 1 Inſt. 89. b. Abr. Eg. 172, 

where tis ſaid, That at 18 Years of Age he may make his Tef- 7 Raym. 
tament, and conſtitute Executors ; and the Age of a Perſon is 26. | 
trfable alſo in Pais. ; x Vern. 255, 


But the Court ſafd, That the Proof of Wiſts, and the; Ve 
Calidity of them, doth belong to the Eccleſiaſtical Court; and 8. 49, 76. 
if they avjudge a Perfon capable, the Court will not inter- g. *. 
meddle, fo2 tis within their Jurisdickton to avjudge when a Gilb. Eg. 
Perſon is of Age to make a Mill; and ſometimes they allow _ 74, 203, 
CUills made by Perſons of 14 Pears of Age, and the Com. Fs G, 
mon Law hath appointed no Time, it depends Rory on the 164, 176, 


Spiritual Law; and therefoze a Pzohtbition was denied. 392657556, 
| 73» 481, 703, 

| 4 I'M 47. 857, 

Joan Bailie's Caſe. | *. 


OTA. One Joan Baily being in Execution, the Plain- Adminifre- | 
tiff died inteſtate, and the Right of Adminfftration came mne ee de 
to her, and a Motion was made fo2 a Habeas Corpus to bying Debror in 
her from the Compter into this Court, foz that having abmi O up. . 
niſtred to her Creditoz, ſhe might be diſcharged; but it was ;. 5, 20. 
dented, fo2 ſhe could not be thus diſcharged, becauſe non 
conſtat de Perſona; neither can the give a Warrant of Attomep 
to acknowledge Satisfaction; therefoze let her renounce the 
Adminiſtration and get it granted to another, and then the 
L. diſcharged by a Letter of Attoznep from tuch Admi- 


Anonymus. ; 
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Anonymus. 


Mandamz. Andamus to ſweat one who was elef#ed to be One of the 

| Eight Men of Aſhburn Court. Jt was denied, becauſe 

tit is incertain; fo2 it ought ſpecially to be inſerted what the 

Office is, and what is the Place of One of the Eight Ben 

of Aſhburn Court, that it may appear to the Court to be ſuch 

a Place fo2 which a Mandamus doth lie; and though ſuch a 

Mrit hath been granted fo: One of the appzoved Men of 
Guilford, pet it was ſpecially ſet fozth what his Office was. 


Birch verſus Lingen. Trin. 34 Car. 2. in B. R 


Diſcontio- I Udgment was obtained upon a Bond 25 Pears ſince, and 
— in one of the Continuances from one Term to another there 
was a Blank. The Executozs of the Defendant now b2zought 
a Urit of Erro2; and the Plaintiff in the Aﬀfon got a Rule 
to amend and fnſert the Continuance, ſuggeſting to the Court, 
that it was a Judgment of a few Terms, and co aided by the 
Statute of 16 & 17 Car. 2. cap. 8. 
Hoghes's Abr. 'CIpon this Rule the Plaintiff fills up the Blank, and 
cr. cas 89. the Recozd was certified, ſo filled up, into the Exchequer 
Moor 710. Chamber. | | 
Cro. Eliz. And Mz. Pollexfen moved fo2 the Defendant, that the Re- 
— 19. coꝛd might ſtand as it did at firſt, and that the Rule was got 
Ge. Jac. 211, by a Trick and on a falſe Suggeſtion, it being a Judgment 
355 550%. bekoze the Reſtozation of this King, and a Dilcontinuance not 
Ca, Gg w. amendable, fo2 tis the ac of the Court; and foz an Autho- 
3- 8, 684. rity in the Point the Caſe of Friend and Baker was cited, 
129. where, after a Keton certified, a Motion was made to amend 
it, becauſe Day was given over to the Parties from Eafter to 
Michaelmas Term, and ſo Trinity Term left out, where by the 
Opinion of Roll Chief Juſtice, that the Giving of a Day 
moze than is neceſſary is no Diſcontinuance.; but where a 
- Day is wanting, tis otherwiſe. 
But Sanders fo2 the Plaintiff ſaid, that this was only a 
Miſpziſion of the Clerk, and no Diſcontinuance, but amend- 
able: The. Clerks commonly leave Blanks in the Venirc's, 
and if they neglet to fill them up, tis only a Miſpꝛiſion, and 
amendable by the Court; and the Reco2d being now filled up 
by the Rule of the Court, ought not to be razed to make an 


Crroz. 
The 


—_— 


— —— _—_— 


— ü w — 


The Chtet Juſtice was ok Opinion, That this was not 
a Diſcontinuance, but an inſufficient Continuance, and an 
Dmitſlion of the Clerk only, who if he had filled up this Blank 
himſelf without Rule, it could not afterwards be ſet aſide. 


But Juſtice Jones was of another Opinion, That it was 
fuch a Bilpaiſion of the Clerk, as was not amendable by the 
Statute of H. 6. ſince it was not the ſame Term, and all 
the Pꝛoceedings being in the B2eaft of the Court only during 
the Term, it ought not to be altered, but left in Blank as it 
was; foz where Judgment is entred koz the Plaintiff, the 
Court may, upon juſt Cauſe, alter it the ſame Term fo2 the 
'Defendant, but not of another Term, the whole Term being 
but one Day in Law: And though the Writ of Erroz be 
returned into the Exchequer, that will make no Alteration, 
fo2 the Reco2d it ſelf remains ll here, and tis only a 


[Tranſcript that is removed thither. Sed adjornatur. 
Warren and Arthur. 


T fo2 bzeaking his Cloſe. The Defendants plead, power, where 
That the Place where were, &c. the Lands of one 'tis coupled 
Martin, who: made a Leaſe thereof to the Plaintiff, and did 1 
thereby except the Trees growing on the ſame: In Which 6grable. 


Leaſe the Plaintiff did covenant with the laid Martin, his I. Jones 205. 


peirs and Alligns, that he and they from Time to Time, 2 441. 


during the ſaid Leaſe, ſhould have Liberty and full Power : Vers. 35, 
to fell the laid Trees, and root them up, repatring the 355 30, 
Hedges where they did grow. That the ſaid Martin granted 3,6, 528, 
ſome of the Trees to the Defendant, by Gertue whereof, he 731, 542. 
and the reſt of his Setvants vid cut them dawn, which is the 135 bn. 
ſame Bzeaking of the Cloſe of which the Plaintiff complains. 660. 
To which Plea, Mz. Pollexfen did demur fo2 the Jnſufficiency, 2 Wes. (608) 
becauſe the Defendant did not thew, that upon cutting down,; 
the Trees he did repair the Hedges, as by the Agreement Fe. Chan. 
- ought to have been done; fox this being a limited and qualified 75% 47. 
Power only annered to the Reverſion,. and not aflignable : Mod- Cal. 
to any one elſe, and ſo the Defendant hath wholly faſted in . 417 


de 6 g- 11, 
5354 


bis Plea; be might._have zullen under Martin, but not in ren 


any of their own Rights. 
| * Caſ. temp. W. 


3, 147, Ke. 161. Caſ. temp. Mac. 31, 72, 73; 466, &. Gilb. Eq. Rep. 137, 166, &c. Fitz G. 156, 
Kc. 214, Kc. Cal. temp. Talb. 72, &c. 93, &c. Stm. 596, 601, 604, 2. 993. | : 


Vor. II. 4 M But 
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But the Court were of Opinion, That an Atfon doth lie 
in this Caſe, both againſt the Lefſo2 and his Aſſignee, afing 
under his Power; and they agreed that a bare Power was 
not aſſignable; but where tis coupled with an Intereſt, it 
may be aſſigned, and here was an Intereſt annered to the 
Power; fo2 the Leſſo2 might ſever the Trees from the 
Reverſion. Whereupon Judgment was given fo2 the De- 


kendant. 
Scoble verſus Skelton. 
Preſcription | | 
. ÞE Plaintiff declared, That he was ſeiſed ol a Tene⸗ 
Seilin in Fee. ment called Eaſt, and the Defendant of another Tene: 


Caf. temp. Ment called Weſt Travallock; and that he and all thoſe whoſe 

uae. zol, Eſtate he had, did uſe to fetch Pot-Cater from the Defen- 

158. * Dant's Cloſe, &c. Iſſue was taken upon this Pyeſcription, 

Id. Raym. and a Uerdit fo2 the Plaintiff; and Pz. Pollexfen moved in 

8a 9, Arreſt of Judgment, That the Declaration did ſet koꝛth gene- 

1224, 1228. rally that he was ſeiſed, and it did not appear it was in Fee; 
fo2 if ft be fo Life only, then the Acklon doth not lie, becauſe 
a Pꝛeſcription cannot be annered to an Eſtate fo2 Life. 


Tremain inſiſted, That the Declaration was ſufficient, and 
certain enough, koz when the Plaintiff doth alledge that he 
was ſeiſed generally, it ſhall be intended a Seiſin in Fee, 
eſpeclally after Uerdi. 


But the Court held the Declaration to be defeftive in Sub⸗ 
ſtance, becauſe a Pꝛeſcription cannot be annexed to any 
Thing but an Eſtate in Fee, and therefoze tis not helped 
after Gerdick. The Judgment was reverſed, 


Putt verſus Roſter. 


Rais. 432: | *Beſpaſs fo2 taking of his Cattle: The Defendant 
A Recovery | juſtifies fo: an Periot, and upon a Demurrer had 
in Treſpaſs, Judgment. | | 
aas The Plaintiff did afterwards bzing an Aälon of Trover 


of Trover.” and Converſion foz the ſame Cattle, and the Defendant 
Zoe 4 20, pleaded the kommer Judgment in-Treſpaſs, in Bar to this 
Caf. temp. Adlon of Trover, and the Plaintiff demurred. 

— — I LA. Naym. 1217. Stra; 128. | 
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Serjeant Maynard argued, That the Plea was not good, 
becauſe Treſpaſs and Trover are diſtin Aﬀfons, and one 
may be where the other is not; as, it an Inkant give Goods 
to one, an Aﬀton- of Trover doth lie to recover them, but 
Treſpaſs will not: So if Goods. be delivered to another, 1 
and he refuſe to deliver them upon Demand, Trover, but 1 
not Treſpaſs, will lie; and therefoze theſe being different | 
Aﬀions, a Recovery in one ſhall be no Bar to the other. | 
A Formedon bzought in the Deſcender, and Judgment hi 
mig. is not pleadable in Bar to a Formedon in Re- '' 
mainaer., 
There is a great Difference between a Bar to the Ac- +--+. 28 
tion, and to the Right, as where an. Adminiſtratoz2 ſues, ©, El 66). | | 
not knowing that he was made Erecutoz, and Judgment Co. Eat. 38. b. "} 
againſt him; and he afterwards p2oved the Will, and bzought — * Wl 
an Acklon as Erecuto2; the kozmer Judgment had againſt a | 
him as Adminiſtratoz, ſhall not be a Bar to this new Action, 
becauſe tis not a Bar to the Right, koz by miſconcelving his | 
Atton, the kozmer abated. | | = | 
But Pz. Holt argued, That theſe were Ackions of the | 
- ſame Nature, and therekoze Judgment in one was a good ql 
Plea in Bar to the other. Treſpaſs oz Trover lies fo: a 
taking 02 carrying away the Goods of another, and when 
he hath made his Eleckion which to bzing, a Recovery there 
hall be a perpetual Bar to the other. * 3 
In an Appeal of Mayhem, the Defendant pleaded a foz- 4©* 39. 10 
mer Recovery in an Action of Aſſault and Battery, and | 
held good; tho' one is of a higher Nature than the other. | 


But the Court were of Opinion, That an Aion of Tro. ©. 1 
ver doth lie where a Treſpaſs doth not, and if the Plaintiſf sn den. it 
hath miſtaken his 'Aﬀfon, that ſhall be no Bar to him. Antea 294+ 10 

As to the Caſe put of the Mayhem, that doth not agree Lame. 
with this, becauſe there can be no Mayhem without an Al. Ante 42. 

kault, but there may be a Crover without a Treſpaſs; 

and though the Appeal of Mayhem be of a higher Nature 

than the Aſſault, becauſe it doth ſuppoſe quod felonice May- 
hemiavit, pet the Plaintiff can only recover Damages in 

both. 1 | 

Ik a Pan bzing Treſpoſs koz the Taking of a Hozſe, | 
and is barred in that Aﬀton, yet if he can get the Þo2ſe 'l 
in his Poſſeſſion, the Defendant in the Treſpals can have no | 
Remedy, becauſe notwithſtanding ſuch Recovery the Pꝛoperty l 
ls ſtill in the Plaſntiff. | : | 

The Defendant in this Caſe hath juſtified the Taking 
of the Cattle foz an Yeriot, and by the Demurrer = Ju⸗ | 

| | ſtifica- . 


— 


— 


Ap I | os of a Judgment in the Common Pleas an an Atton 
good. upon a Pꝛohibition, where the Plaintiff did "ſuggeſt, 
That William late Prior of Norbury: in Staffordſhire, was 
ſeiſed ok the ſaid Panoz and of the Tythes thereof ſimul & 
ſemel, as of a Poztion-of Tythes, ke. 
That the ſaid Prior 25 H. 1. granted the ſame ano? and 
Tythes to William Fitzherbert and his Heirs, rendzing Rent: 
That the ſaid Fitzherbert did enter and was ſefſed, and held 
it diſcharged of Tythes ; that his Þeirs afterwards grant- 
ed two Hides of Land, Part of the ſaid Mario), to S. with 
the Tythes, at 5s, Rent; and ſo dzaws down a_Title by 
Deſcent-fo2 300 Pears to F. who being ſeiſed, Deviſen the 
oy bw. ſame to Dorothy James, (under whom the Plaintiff in the 
Gi. Es key Prohibition claimed) and then concludes, That Fitzherbert 
225, 226, und all thoſe whole Estate, &c. did pap the ſald Rent to the 
229, 230 aid Prior, which ſince the Diſſolution was paid to the King 
696. and his Aſligns, in Diſcharge ot all Tythes, ccc. 
The Defendant having craved Oper of the Deed, demurred 
- to the Suggeſtion ; and Judgment was given-fo2 the Plaintiff 
in the Common Pleas. a mY | 
And it was nom ſaid. foz the Plaintiff in the Errozs, 
That it doth not appear by the Mleadings, whether the 
Plaintiff in the Pzohibition would diſcharge himſelf by 
a Preſcription in non decimando, 92 in Modo decimandi; fo2 
the Gzant from the Prior being the Foundation of his 
Title, he could not thereby be diſcharged, becauſe a Deed 
befoze Memozy cannot be pleaded, unleſs it hath been al- 
- lowed in a Court of Eyze, oz ſome. Court of. Recozd ſince 
PMemoꝛp; and this Deed being dated. in the Reign of King 
Henry the I. which was 65 Pears befoze the Time of Me⸗ 
mo2y by the Common Law, that beginning in the Reign 
of Richard the I. whatever is befoze that Time cannot be 
tried by Law; if it had been allowed in Epze, oz in ſome 
of the Courts of Record, it may be pleaded, but no Uſage 
in pais can confirm it. 5 | 


. 
0 * 
3 1 0 1. But 


> 


Trin. 34 Car. II. in Banco Regis. 


1. But ſuppoſing the Oeed to be good, the Plaintiff hath 
alledged a O2ant of a Poztion of Tythes which he cannot 
have; fo2 at the Common Law a Lay-man was not. capable Jone 369. 
of Tythes in prender, fo: no one had Capacity to take oz ? Ve 
receive them, [ave only Spiritual Perſons : Foz which Rea- Cac. temp. 
ſons a Lay-man could not pꝛeſcribe in non decimando, but in 5 _ 
modo decimandi he might, becauſe there is fill an Annual Re- , 677. 
compence in Satisfaition thereof, 2 Wms. 573, 
2. Tis not alledged, That the Place where, &c. was Par- 57+ hl 
cel of the Demeſns of the Banoz, therefoze fo2 what appears | | 
it might have been always in Tenaney : And though a Pꝛe⸗ | 


ſcription to a Modus by the Lozd fo himſelf and all his Te- © ble 
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nants, is good, becauſe it might have a lawful Beginning; { 
fo2 the Lands at firſt might be all in his Þands befoze it was | 
a Manoz, and ſo much paid fo2 the Tythes thereof, pet ſuch i 
a Pꝛeſcription by a Tenant is not good. 3 | 
3. he hath alledged Payment to the Prior, and afterwards 
to the King, and ſo would infer a Modus, to which he hath 
not poſitively pꝛeſcribed, but by an old Deed upon Payment 
of 5s. to all thoſe whoſe Eſtates, Oc. And this will not do, 
fo2 unleſs the Modus doth go to the Perſon who by Law 
ought to have Tythes, 02 unleſs it be fo2 his Benefit, 'tis 
not good; as where it was alledged that he ought to be dil⸗ 
charged, becauſe Time out of Memoꝛzy he employed all the 1 
P2ofits of the Land fo2 the Repairs of the Body of the ff 
Church, and to find Neceſſaries, &c. this was not a good 1 


Modus, becauſe tis no Recompence fo2 the Parſon. A Ronen = 


But it was ſald by Saunders fo2 the Plaintiff in the Pꝛo⸗ | ij 
hibition, That by the Suggeſtion there was a good Title | 
alledged to be diſcharged of Tythes ; fo2 tis ſet fozth, that I 
the Prior had a Poztion of Tythes, and the Lands Gmul & | 
ſemel, and being a Cozpozation they might pꝛeſcribe foꝛ Tythes - "i 
fn prender, and the Tythes being well in them, they may well ll 
grant it to Eitzherbet paying 58. and conſtant Payment being 00 
alledged ever ſince, 'tis a good Title, | | 

4s to the Deed, 'tis true, 'tis dated befoze the Time of 
Memoꝛzp; but pet tis pleadable becauſe tis a pzivate Deed, 
and ſo need not be allowed in Eyze oz in Courts of Recozd; 
fo2 ſuch as are not to be pleaded unleſs allowed there, are 
only G2ants of Franchiſes and Liberties from the King, but | | 
the Confeſſion of the Deed to be beyond Memoꝛp, and the þ 
conſtant Payment of 5 8. is a ſufficient Title to the Plaintiff |; 
if the Deed is not pleadable; and if it is, then 'tis a good | 
Diſcharge that way. | 


Vor. II. 4 N And | 


- . 
— — —_ — — 
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Trin. 34 Car. II. in Banco Regis. 


And as to the Objeclon, That the Modus is payable to 
a wong Perſon; there are many fuch which are not paid 


to the Parſon of the Pariſh, but to Lay-men : But in this 


Caſe it doth appear that there was a Modus fn the Pioz, 
which being received till it came to the Crown, tis good, 
although now paid to others; ſo that fo2 that Reaſon the 
Spiritual Court ought to be p2ohibited. And of that Opi⸗ 
nion was all the Court; fo2 if a Modus be payable to him 
who hath the Right of the Tythes, though it be not to the 
Parſon of the Pariſh, 'tis well enough, eſpecially where the 
Plaintiff (as here) alledgeth it to be Portio Decimarum be- 
longing to the Pztoz, ſo that it cannot be ſaid that the Par⸗ 
ſon hath not quid pro quo, fo2 he had nothing at firſt. 

This Compoſition was made with the JP2ioz, and the 
Platntiff is only to ſhew Payment to him, and to thoſe who 
have his Right. | 

And as to the Date of the Deed, tis pleadable though 


Time out of Memozp, becauſe tis a pzivate Deed ; but 
Gzants of Franchiſes and Liberties muſt be allowed in Ey2e, 


and ſo is my Lozd Rolls to be underſtood in his Abzidgment: 
Whereupon Judgment was affirmed. 


+ 
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Mt 
Of the PRINCIPAL MATTERs contained 
in theſe REPORTS © 


A. 


Abatement. 


HERE it ſhall be taken in 


Bar, Page 64, 65 


Atfon on the Caſe. 


Where two Matters are laid in two 
Counties, the Action may be 
brought in either by Pleading, 23 

Proceſs is directed to ſix Coroners, 
one of them commits a Tort, the 
Action lies againſt all of them, 


23, 24 


It lies for an Acquittal upon an In- 
dictment for a Treſpaſs, 52, 306 
It lies for theſe Words, oi. I dealt 
not ſo unkindly with you, when 
you ſtole my Corn, 58 
It does not lie againſt a Sheriff 
for returning a Cepi Corpus & pa- 
ratum hbabeo, tho the Party doth 
not appear, 85, 86 


Aion. 


Miſconceived by the Plaintiff, and 
a Verdict againſt him, no Bar to 
a new Action, 294 


| 


Accoꝛd. 


Where tis pleaded, it muſt be aver- 
red to be executed in all Points, 


Page 44 


Account. 
After tis ſtated, an 1n/amul computaſ- 
ſet, and not Indebitatus aſſumpſit, 
doth lie, 44 


Acquittal. 


After an Acquittal for a 'Treſpaſs, an 
Action on the Caſe will lie, 306 


Ack. 
Who is to do the firſt Act, 76, 293 
Act of God, of the Party, and of 


Stranger, where it excuſes the Ob- 
ligee, | 204 


At of Parliament. 


Affirmative Words therein, where 
they ſhall have the Force of a 
Negative, 40 

Where it reſtores the Common Law, 
tis to be taken favourably, 73 

Private Acts muſt be taken ſtrictly, 


57, 71 
Admi⸗ 


Te TABL E 


Adminiſtration. 


Of a Choſe in Miion of a Feme Co- 
vert, whether grantable to the 
Husband, or to be diſtributed a- 

mongſt the Kindred, Page 20 

Pleaded without ſaying Loci iſtius 
Ordinarius, and held good, 65 

Where an Executrix dies before Pro- 
bate, it ſhall be committed to the 
next of Kin of the Teſtator, 101 

It cannot be granted where there is 
an Executor, 149 

Where 'tis committed to the Debtee 
in Execution, how ſhe ſhall be 
diſcharged, 315 

Adminiſtrator ſells the Term, an Ex- 


ecutor who refuſes, yet 

the Vendee of the Term hath no 

Title, 148, 149 
Amerciament. 


Muſt be made upon the Sheriff, if 
Defendant doth not appear at 
the Return of the Writ, 84 


| Amendment, 
Not allowed after Iſſue joined, 144 


Arreſt. 
In the Palace-Nard, ſitting the Court, 


the Officer was committed, and 


the Party diſcharged upon Com- 
mon Bail, 


Aſſignee. 


Of a Deviſce, is not an Aſſignee to 
take where Rent is reſerved to a 
. Man and his Aſſigns, 93 


. Audita Muerela. 
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37 
49 


Judgment for the Plaintiff, Page 
W here it lieth, 


Aſſumplit. 


Where there are mutual Promiſes, 

and where not, 33, 34 
Where one Promiſe may be pleaded 
in Diſcharge of another, 44 
Promiſe before a Breach may be diſ- 

charged by Parol, Ibid, 
Aſlumptit for profits of an Office, 262 


Aſſurance. 


Condition to Pay Money upon ma- 
king ſuch Aſſurance, Payment is 
pleaded, but doth not ſay when 
Aſſurance made, not good, 33 


Avowzp. 


For taking of a Heriot, rempore quo 
being left out, and yet good, 4, 5 


Averment. Vide Conſideration, 


Where it need not be of a Sufficien- 
cy of a Common in the Plea, 276 


| Avoidance. 


Grant thereof by a Chapter doth 
not bind the Succeſſor, 56 
Where there is an Agreement be- 
tween Three for a Preſentation by 
Turns, a Grant of the next Avoi- 
cance by One, tho the Church 


| be full, is good, 97 
1 : 
| Authoaity. 
Where to be purſued, 79 
How it differs from an Intereſt, Vid. 


Where tis coupled with an Intet- 
ſt, tis aſſignable, 318 
Acts done by one in reputed Auth o- 


Upon the Act of Indemnity, and 
A 


rity arc favoured by Law, 491 
Award. 


* „ 4 * — — 


— SO Rn 


Award, Vide Page 28. Baton and Feme. 


Pleaded under Hand, and not under |-Where they ſhall join in an Action 
Seal, not good, Page 77, 78 of Aſſault, Page 66 
An Umpire was choſen after the | How ſhe may make a Will with her 
Day in the Submiſſion who made | Husband's Aſſent, © = 20 
an Award, and good, 169, 170 | Where the Agreement of her 'Huf- 
That all Suits ſhall ceaſe, it amounts band. is good before Marriage, 172 


to a Releaſe, 227, 228 | How he muſt ſhew his Diſailent af- 
One may ſubmit for another, and | ter her Death, Did. 
good, 228 If he once aſſent, he cannot after- 
Of a leſſer Sum in Satisfaction of wards diſagree, Bid. 
a greater, good, 303, 304 What Acts amount to teſtify his 
A Thing awarded not in the Sub- Conſent, and what his Diſagree- 
miſhon, tis void, and the Award ment, 172, 173 


good, 09 
Submiſſion of a particular Difſercace lone, upon a Covenant made to 
and a general Releaſe awarded, if | both, 35 __ 
no other Controverſy, tis good, | When the Action, if not diſcharged, 
zog] ſhall ſurvive to her, they muſt 
Of all Differences 'till ſuch a Day, | both join, 269, 270 
and a Releaſe awarded to be gi- | Whether he ſhall make Diſtribution 
ven of all ten Days after; if no] of the Eſtate of his Wife dying 
more Controverſies do a | inteſtate, 428, 21, 22 
within that Time, tis good, 74 | He makes a Will, and his Wife Ex- 
ecutrix, ſhe dies before Probate, 


r Adminiſtration fhall be to the next 
5 of Kin of the Husband, 101 
B. 5 Bond. 


A With in indie Cooder dl 

'A RE liable, tho the Principal is] With zn, Inlentible Condition the 

22 - toy W _ is good, and pe 

Action on the Caſe lieth againſt the wa , . .. 203 
: Rai | To render bimſelf a Priſoner, or pi 

Sheriff for refuſing of Bail, 31, 32 the Money in Behalf of 2 TiN 


It is not to be allowed in a - 


Breach. 

Bar. Where tis aſſigned according to the 

: Words of the Covenant, and 

Where the Plaintiff miſconceived his | good, 139 
Action, it ſhall be no Bar to a — — 

new one, 1 I upon an expreſs Cover 

vor, IL 94,319 — * iS Covenant, 37 


| 


Where he ſhall bring the Action a- 


— — 


Lt 
"| 
Li 
” 


The TABL'E 


C. 


Carrier. 


T Uſtification for that he was rob- 
bed, the Plea is ill in Subſtance, 
Page 270, 271 


Church. 


Preſcription to have an Ifle therein, 
no good Cauſe for a Prohibition, 
| 283 
Biſhop cannot appoint Commiſſio- 
ners to rate a Pariſh for Repgir 
of a Church, 8 
How a Rate ſhall be made for the 
Building thereof, 222 


Common and Commoner. 


Where a Licence from the Lord is 
pleaded to a Surcharge, you mult 
alledge that there is ſufficient 
Common beſides, 6, 7 

May abate Hedges made upon his 


Common, 65, 66 
Where it muſt be for Cattle Levant 
and Couchant, I 85 


Where he juſtified by a Plea amount- 
ing to the general Iſſue, and held 
good, 274, 275 


Tenants in Common 
Need not join in an Action of 


Waſte, | 61: 
Muſt join in the Perſonalty, 62 


— 


Common-Pleas Court, 


Cannot grant a Habeas Corpus in 
Criminal Cauſes, | 198 
Cannot take Sureties for the good 


(bid. 


oO gg FS F 
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Condition 
Precedent, what Words will amount 
io it, Page 33, 34 


Paying and Performing make not a 
Condition, 34, 35 
Where the Acceptance of a collateral 
Thing by the Obligees ſhall be a 
good Performance of the Condi- 
tion, 137 
Disjunctive Condition, the Power 
of Election is in the Obligee, 200, 
20 
Where tis with a Penalty, the 
Power of Election is in the Ob- 
ligor, 200 
All Conditions with a Penalty are 
made in Favour of the Obligor, 
Ibid. 
Where tis diſpenſed withal by the 
Act of God and of the Party, 201 
Where the Obligee had diſpenſed 
with one.Part of the Condition, 
the other is diſcharged, 202 
To make ſuch a Conveyance as the 
Counſel of the Obligee ſhall di- 
re&; if he refuſe, the Obligor may 
procure the Conveyance to be 
made, 203, 20 
Of a Bond where 'tis not perform 
by the Return of a Ship, 267 
To do a Thing to a Stranger, where 
it ought to be performed, 309 
What Words make a Condition and 
not a Chvenant, and econtra, 35, 


75, 76 
'Continuando 


A Treſpaſs longer than he. can prove, 


Damages ſhall be recovered for 
what he can prove before, 253 


Conſideration 
In a Grant not repugnant to a for- 
mer may be averred, 250 
| | Con- 


WH TABLE 


Conveyance, 


At Common Law there muſt be an 
actual Entry to make it good, o- 
therwiſe upon the Statute of 
Uſes, Page 251 

Where ſeveral Things make but one 
Conveyance, 233 


Conſtrufton 
Shall not be made to work a Wrong, 


116 


» Copyhold. 


A Covenant that he ſhall enjoy it | 


for one Vear, & fic de anno in au- 
num, amounts to a Leaſe to make 
a Forfeiture, . 81 
If he refuſes to pay the Fine, having 
probable Cauſe ſo to do, the Lord 
cannot bring his Eje&ment for a 
Forfeiture, 229 


Coſts 


Allowed for diſturbing the Plaintiff 
in his Common, though it be in 
the Nature of a Treſpaſs, 141, 142 


Covenant. 


Where it lies in the Perſonalty, tho 
the Grant be executed by the Sta- 
tute of Uſes, which makes a Di- 
ſtreſs the proper Remedy, 138 

139 

The Words paying and per formi 
make a —— and not a — 
dition, 35, 91, 92 

Where a Breach ſhall be aſſigned up- 
on it, but not on a*Proviſo, 36, 37 

Where they are mutual, and where 
not, 74, 75, 76 

The Words proviſum & agreatum eſt 
make a Covenant, 77 


Where the Word Covenant ſhall a- 


mount to an Agreement, and where 
to a Leaſe, Page 89 
It is intended to levy a Fine, whether 
this is a Covenant or not. 89, 90 
What Agreement under Hand and 
Seal will amount to a Covenant, 89 
Aſſignee, Covenant lies againſt him 
after Aſſignment 139 
Covenant to fland ſeiſed, how it dif- 
fers from a Feoffment to Uſes, 208, 

| 209 

Habens legale jus & titulum, need not 
ſhew what Title the Diſturber had 
after Verdict, 213 
In a Bond to pay 40 J when an Ac- 
compt is ſtated by two Attornies 
to be choſen between the Parties, 
'tis a Covenant, and not a ſolxen- 
dum, | 266 
Breach is aſſigned relating to three 
Covenants, and concludes /ic Con- 
ventionem fregit, tis good, 311 
Where an Agreement to pay will 
amount to a Covenant. 269 
Covenants reciprocal cannot be 
pleaded in Bar to each other, 34, 
75, 76, 309 

Breach where aſſigned and not ne- 
ceſſary to aver Performance on 
the Part of the Plaintiff, 309 


Court. 


Inferior, the Cauſe of Action muſt 
ariſe within the Juriſdiction, , 30 
Judgment therein arreſted, becauſe 
the Damages were laid to 30 l 


101, 102 


For not ſaying that the Jurors were 
elefti ad triand, 102 
Taliter proceſſum fuit, and the Pro- 
ceedings not ſet forth at large, 
well enough in a Plea, but not in 

a Writ of Error, 102, 195 
Vi & armis & contra pacem, whether 
good or not, 102 
Cannot 


The T A 


_ 


34 -- - — rn 
1 
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* 


Cannot hold Plea for Work done 
without the Juriſdiction, though the 
Promiſe be made within, Page 141 

Cauſe of Action muſt appear to be 
within the Juriſdiction to ouſt the 
Courts aboye, 197 

Where it doth not appear that the 

Court was held either by Grant 
or Preſcription, good, 197, 198 

If the Cauſe of Action doth not ap- 
pear to be within the Juriſdiction, 
though there is a Judgment reco- 

below, yet an Action of 
Treſpaſs will lie, and falſe Im- 
priſonment upon the Taking out 
of that Judgment, 197 

If upon Evidence it appear, that the 
Cauſe of Action did ariſe extra 
Fariſdiftionem, the Plaintiff mult 
be nonſuit, 273 

If Juriſdiction be admitted in Plead- 

ing, and Verdict and Judgment. 
thereon, tis too late for a Prohi- 
bition, Did. 


Court Eccleſiaſtical. 


In what Caſe a Biſhop ſhall admi- 
niſter an Oath in Temporal Mat- 
os 118 
| | 

One cannot be pleaded in Bar to an- 
other : | 


= » a 


: 1051 
In Pl a it muſt be ſtrictly al- 
I 


ledged, 
Where tis a reaſonable Cuſtom for 
the Lord to have dereliff Lands, 


107 


— nemo meer er I ern mona — — 


D. 
Day. Vide Plea. 


To the Heir at Law makes a Limi- 


TX 7HERE tis excluded ( "Y 
WA edges in the Declaration) 


it makes the Plea ill, Page 146 
"Tis but puntium temporis, and of no 
Conſideration in the Law, 281 
Releaſe of all Demands wſque 26 4- 
Pril, a Bond dated that Day is not 
releaſed, 281 


Debt. 


Upon the Sheriff's Bond will be 


good, tho' the Statute be not 
pleaded, 


| 6 

Will lie upon the Contract, whew 

the whole Term is aſſigned, 174, 

Wu 175, 196 

Whether it will lie for a Fine ſet by 

a Steward, for tis ex guaſs con- 
Iracit, 2 


30 

It muſt be upon the Contract, or ex 

quaſi contraftu, 2 1 090 
Deed. 


Where tis loſt, the Party muſt make 
Oath of it to entitle himſelf to 
a Bill in Equity to have it per- 


formed in Specie, 173 
Demand. 

Muſt be made where an Intereſt is 

to be determined, 264 


Deviſe. 


To a Man and his Heirs, if the De- 
viſee die in the Life-time of the 
Deviſor, his Heir takes nothing, 

oh | 313 
Republication makes it a new Will, 
Did 

tation, and rot a Condition, 7 
To an Infant is centre ſa mere, if 


there is a ſufficient Deſcription of 
him, us good. | 9, 292 


4 Where 


The. 


FILE 
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Where the Word paying makes a- 


Fee, where not, 
To him till he be of A ge, then to 
him in Fee; he died Gikbin Age, 
yet a Freehold veſted in him pre- 
ſently, 289 
To him in Fee when of Age, if be 
die before, then to the Heirs of 
the Body of R. and their Heirs, 
he died, living R. within Age, 
his Siſter and Heir ſhall take by 
way of Executory Deviſe, 


from à contingent Remainder at 
Common Law. Did. 
Conſtruction of Words therein, 290 


From his Plea, | D 9 
Diſability. 
By a Statute where it ought to be re- 
moved by the Party Six him- 
ſelf to execute an 


299 


Dilrharge 


By Parol, good before the Breach of | 
| Promiſe, but not afterwards, 259 


Where amendable, 316 
Io Pleading, — Plaintiff declared 
of taking ſeveral Things, the De- 
fendant - juſtifies as to Part, and | 


ſaith nothing of the Reſidue, 259 | 


la the Adjournment of a Court, 


where a Day certain is not given, | 


Page 26 | 


| 
| 


. 


289] - 
Executory”' Deviſe, how it differs 


1 
f 


Diftribution 


Shall be -<qually made amongſt the 
Children of the whole and half 
Blood, 1 4 204, 205, 206 


Diturbance. 


Gies fuit 0 eu ſuſficient 
Diſtarbanee, | 55 


— — 
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Proceſs in an inferior} Court, 
and the Bond was'not made infra 
 Furiſdiftionem, the Action would- 
not lie, 29, 30 

Debt theteon lies againſt the War- 
den of the Fleer as Superior, 
where the Grantee for Life 1 in- 
ſufficient, .. 

After an Eſcape, the Plaintiff ally 
have a Capias ad ſatisfaciendum 
or Scire factas at his Election, 136 

Whether it will lie againſt the She- 
riff for taking inſufficient Bail, 


181 


Elecklon. 


In Disjunctive Oonditions, where 
the e is in the Obligor, 


201, 304 
"Tis at the Plaintiff's Election to 


have a Ca. Sa. or Scire facias 
after an Eſcape, 136 


' Encloſure, 


Where'a Cuſtom: is good to encloſe 
in a common Field, 105 


19 59 

1 , 5 X ; 
Cannot be of Sheaves of Corn in 
Shocks for Rent, 61]; 
Voi. II. 


4 


En- 


— — — — — -—-  - _ ˖—ſa 


* -— = 


The TABLE. 


Entry. 


Not neceſſary to avoid an Eſtate in 
: caſe of a Limitation, Page 7 


Exroz, 
Where a Writ of Error will lie upon 
a Fine in the Old Baily, 219 
Error in Fact cannot be in 
the Exchequer- Chamber, 194 


If one be dead after the Judgment, 
he muſt be named in a Writ of 
Error, 285 

Where a Judgment ſhall be avoided 


by a Plea without a Writ of Er- 
ror, 308 

| Eſtate. 
Where the Word Body makes an 
Eſtate for Life and no Tail, 


Eſtoppel. 


Good by a Fine levied by a Remain- 
der-man in Tail, 90 


No Uſes can be declared of a Fine 


by Eſtoppel, 90 
One who has no Eſtate levies a Fine, | 
tis good by Eſtoppel, 115 
Evidence. 


A Decree in Chancery, or Sentence 


in the Eccleſiaſtical Court, read 


as Evidence of the Fact, 231, 232 


Excuſe. 


If one Man doth not perform his 
Covenant, tis no Excuſe for the 
Breach on the other Side, 75, 76 

What is a good Plea by way of Ex- 
cuſe, and what not, 27, 28, 29 


3 


16 


Executoꝛ. | 

De ſon Tort cannot retain, Page Fr 

Where the Judgment ſhall be Je bo- 
nis Teſtatoris, 108 


What is requiſite to make an Exe- 


| _ Cutor,, | I47 
What muſt be done when he refu- 
ſeth, Did. 


De ſon Tort where he may be of a 
Term, but not of a Term in futu- 
ro, becauſe he cannot enter, 175 

Cannot plead Non detinet where the 
Teſtator could not plead Nz/ debet, 

n 266 

Executor of an Executor de ſon Tort, 

where not liable at Law, 293, 


294 


kept 


Where he pleads a Jadgment 
3 36 


on Foot by Fraud, 


Explain. 


A Man grants Tenementa prædicta, 
then follows, & totum & quicquid 
Babet, whether theſe ſubſequent 
Words ſhall explain or enlarge 
the Grant, 112, 113, Oe 


| 


Execution. 


payment of the Money to the Mar- 
| ſhal, the Defendant may be ta- 


ken again in Execution at the Suit 
of the Plaintiff, 214, 215 


Executoꝛv Degree. 


— 


- [Is of no Force in Equity, 2232 


Eriſten'. 


Where 'tis good without the Word 
tunc, where not, 129 


Of 


5 


Of Words where the Pronoun # pro 
makes the Contract conditional, 


Page 33, 34 | 


Extent, | 247 


F. 


Fadtoz. 


e 
| . 

And doch not ſay" from the kg 
of the Promiſe hunſue, held 
Lee > Fane 24 
5 2 A 405 
bo Deſctiiier, the Different i in 


Of Record certified, 246 
| _ Feoffment. 
To Uſes, the Eſtate is executed pre- 
ſently, 5 208, 209, 117 
Fine. 


Of Lands in a Lieu conus good, 49 
In a ire facias to have ſuch Fine | 

executed the Vill muſt be na- 
med, 48 
Good by Eſtoppel levied by a Re: 


mainder-man in Tail, 


No Uſes can be declared of f ch 
Fine, Did. 


Fine ſur conceſſit, the Nature and Ef- 


fect of it, 110, 111, 112 
By ſuch a Fine nothing ſhall paſs but | 


what lawfully may, 111 
Fines ſhall work a Diſſeiſin where 


they can have no other Interpre- 


tation, 112 
Fines in Criminal Caſes muſt be with 
 Sajov n eee 150 


Flotſam, 


Here he cannot ſell but for | 
ready Money, 100, 101 


Fattum valet qua fiers non deber, 194. | 


— between that and a For- 
don in Remainder or Rever- 


479. 95 


Fradtion. 2 


Where an Eſtate ſhall paſs by Fra- 
Lions, where not, 114, 115 


* 


Gaming. 


HAT AQs amount to make 
it Penal within the Statute, 

54 
Not within the Statute, where the 
Security is given to a third Per- 


ſon, 3 
| | Gant of the King. 
Where a falſe Recital ſhall not _ 
- it void, 


Where the firſt Deſcription is fall, 
the Miſrecital afterwards _ not 


make it void, » 3» 4 
He may. grant "what he bath not in 
Poſſeſſion, 107 


Where Words ſhall be rejected ra- 
ther than his Grant ſhall be 3 


Where an Advowſon paſſeth, yo 


Where it ſhall be ſued for at Com- 
mon Law, and not in the Admi- 
.ralty, 294 


not named, 
5 Where 


The T A B L E. 


Where a Thing will paſs by general 
Words, age 2 
Miſrecital, where it doth not con- 
| cern his Title, ſhall not make the 
* Nn i » 3] 


Gant of a common Perſon. | 


Of the next Avoidance, where it 
Nr the Succeſſor, 56 | 
| Myſt be taken accorqigg to u and | 
common Intendmeng® ,@ 3 
Grant, where the Word in a Daed | 
will make a Thing paſs by way | 


. = 253] 


Guardian ' =, 


In Socage, where a Doubt is of his | 
Sufficiency, he may be compelled | 


to give Security, 77 


* _— Si 


— — 


— 


warmlels. vide Candition. K 


ition to ſave harmleſs, the 


Plea indempnem Cconſervavit | 
generally, is not good, 240, 305 | 


Þabeas Cozpus. 


Chant be ted by the Court of 
| Comms Pha s in Criminal Caſes, 
| 198, 199, 306 | 


Heir. 


Where he takes by the Will with 2 
Charge, he comes in by Purchaſe 
and not by Deſcent, and the Lands 
ſhall not be Aſſets, 286 

Where a general Replication to Ri- 


ens per Deſcent is good, preter a 
Reverſion, whether Aſſets, 50 


Where ſhe ſhall have. a Thing, tho' 
not named, Aw Page 93 


Þozs de ſon Fee. 


When to be pleaded, 103 


1 
Jeok alls. 


T eee . 
helps a Miſrecital in a pro- 
per County, but not where — 


County i 


is miſtaken, 


An immaterial Iſſue, not * 
from the Matter, is not helped af- 
ter a Verdict, | 137 


Inducement, 


Not ſuch Certainty required, as in 
other Caſes, | 70 


Indebttatus acumplt. 


Where it will not lie ſor Want of 
Privity, 262, 263 


Tout temps priſt not good after an 
Imparlance, 0 


Imparlance. 


62 


Implication. | 


Where a Man fhall have an Eſtate 


for Life by Implication, - © + 208 


Impꝛiſonment. 


Falſe Impriſonment will not lie a- 
gainſt a Judge ſor committing of 
a Jury- Man for finding againſt 
Evidence, 218 


3 


It 


—— Aw. — — — ft . "a * 4 - 
n — — 


Fhe T AB L E. 


WS the Statute of Philip and Mary 
for taking away a Maid unmar- 
_ within the Age of ſixteen 
128 

It bl not lie where the Puniſh- 


Intereft. 


Where tis veſted in the King, 53 
Where it differs from an W 
| Wie Words give an Intereſt, 80, $1 
Where the Word Intereſt "ſignifies 

the Eſtate in the Land, 134 


Intention. | 


Of the Parties, — to be conſi- 
dered, 76, 77, 80 „ 111, 116, 


234, 280, 281, 310 

Where a 'Thing ſhall be intend 
and where not, 227, 280, 282 
Grants where they ſhall be taken ac- 
cording to common Intendment, | 


3 
 Joinder in An. 
Covenant to Two not to do a Thing 


Where tis not Local, 


— 


Judge and Judgment. 


Judge cannot fine @ Jury for finding 


— Evidence, Page 218 
Action — 3 _ him for 
| what indien, though 
erroneouſly, 221 
Judgment — be avoided by Plea, 
| without a Writ of Error, 308 


| 
Juffification. Vide Pleading. 
Where tis Local, you —— 
| both before and after, 
ade HEE I of 
| other _— and doth il. aver 
that the is in Being, i 
A a Travetis 
makes t ea naught, 270, 271 
By Virtue. of a — Eſtate 


| you muſt ſhow the a 4s 


ment of it, 
Where it is general, ac yet good, 


In Aſſault, Battery and Woundin 
| and ſaith nothing to the Th: 


not good, | 
lor © Servant by Command of ky 
Maſter, and good, Did. 
In Aſſault, Battery and Impriſon- 


dant juſtifies by a Warrant for 
the 11 J and faith nothing of the 


— a—_— 


Where tis but of P the General 
Words, Quoad refiduum tranſ- 
2 greſſionts will not ſupply thereſt, 


259 
without their Conſent, one may | In Aid of Proceſs, = 
bring the Action, _ of 

. 
Where Time ſhall be made Parcel of 
the Iſſue, 145 
Vor. II. 4Q 


ment for 114. 10s. the Defen- 


105. not good upon oe - 


— 
_—— — 
— — — —— — — — 


—_ — 


K, 


King. 


HE Defendant cannot juſtify 
in a dcandalum Magnatum 


| 


brought upon the Statute of R. 2. 


becauſe the King is a: Party, am 
pro Domino Rege quam pro ſeipſo, 
Page 166 

Where his Title is not precedent to 
that of the Tertenant, the Lands 
of his Receiver ſhall not be 
charged by the Statute of 13 Elis. 
247, 248 

Difference between the Caſe of the 
King, and of a common Perſon, 

| x | 263 

A Perſon diſabled by Outlawry 
may - ſue for him, but not for 
himſelf, Page? 267 
Where an Intereſt is veſted in him, 
it ſhall not be deveſted by a ge- 
neral Pardon, 53 

. 


| 
L. 


Leaſe. 


Y a Biſhop, and more than the 
old Rent reſerved, good, 57 
Where it ſhall be made by the 
Words Goenant, Grant, and 
Azree, and where not, 80, 81 
Leſſee for Years aſſigns over his 
whole Term, whether Debt will 


lie on the Contract or not, 174, 


173 


* 


Liberties, 


The TABLE 


Limitation of Anton. | 
Extends to Indebitatus aſſum tho 
not named in the 3 

0 Page 71, 72, 73 
Statute no Bar where the Sheriff 
levied Goods by a Fieri facias, 
and did not pay the Money with- 
in nine Years, © nn 

| 3 ratus 4 pſt 
Ouantum merntt, and 27% 
Putaſſet, Merchants Accounts, 3 11, 
1 312 


Limitation of Eſtate. 
What are good Words to take by 
Purchaſe from a Stranger, 210, 


/ 227 43427011 
Limitation of Eſtate when void 
makes the Eſtate abſolute, 227 


Livery. 


2 
Secundum formam Charts, where 
good or not, 78, 79 


Wanoz. 
Here à Thing becomes in 
Groſs, it can never after 
de united to it, ass 
What may .. 


—_— 


What is meant by the Word, 
ly. 3 


"18 


+ Negative. 


e ABL A 


2 


Negative. 
Ords muſt be in an Act of 
Parliament to reſtrain the 
Power of the Courts at Weſtmin- 
Mor, 1 - Page 128 
Negative Pregnant, - 138 
Negative Plea, that Three did not 
uch a Thing, it muſt -by ſaid, 
nec eorum aliquis, 284, 285 


Non Obſtante. | 


Where it makes a Grant good, 107 
Where a | env 5g Non obſtante will 


not diſpenſe with a particular 
Statute, 261 


Where the Agreement is that it ſhall 


be in Writing, it muſt: be ſo 
26814 


pleaded, 
Where tis made to the Teſtator a- 
lone, it ſhall not be Perſonal, but 
is good if given to the Executor, 


268, 269 

©. 

Path. | 

X officio lawful, is 1 x88} 


Where it ought to be made of 
the Loſs of a Deed, to entitle a 
Man to a Bill in Equity, 173, 


© Office and Officer. 
Grant thereof to Two and the Sur- 
vivor, one ſurrenders, and an- 


| Of the Warden 
3 be 


other is admitted, the Benefit of 
Survivorſhip is one, Page 95, 96 
the Fleet, . to 
granted for Vears, 1 20 
Where a Perſon recommended proves 
inſufficient, the Recommender ſhall 
be liable, 121 
in an Office of Truſt there ſhall be 
no Survivorſhi , 260 


Officer excuſable for” executing aft 


erroneous Procels, . nd 196 
Ondinary. | = 15 
When his Power began, 148 


Pleaded in baun t to an Informa- 
tion, and good, 267, 268 


| Where it needed not to be pleaded, 


ſub pede Neill. being in the ſame 
Court 


mens £2277 
Patich. ; 11 
| * it differs from a. vn. 
237 
0 4 
(9g * RY 3 au bald 


Whicre noting veſts but by 
found, Pardon reſtores — 


255 
Where the Thing it ſelf is pardon'd, 
and the Conſequenee not, 52 


Parliament. 


| Where the Time of the Seffion is 


miſrecited, and yet good, 241 


Where 


The TABLE 


n I” 


Where the Court ought to take No- 
tice of the Commencement of a 


Act, Page 241 
. 
and à Prorogation, . 


_ Partners. 


Fbe Action cannot be t a- 
| one, without ſetting forth 
the Death of the other, 280 


It Judgment be againſt one, the Goods 


240 


of the other may be taken in Ex- 


ecution, Did. 


Paying. 


In the Caſe of an Heir is not a Con- 
dition, but a Limitation, 286 


Place. 


Where it ſhall be intended, not be- 
3 


Pleas and Pleading. 


What the Parties have admitted in 
Pleading, ſhall be good, tho' T 
Jury find otherwiſe, 

Shall not afterwards be aſſigned for 


193, 194 


Error, 
pleading of a Grant of a Reverſion 


without Hic in Curia prolat, whe- 
ther good or not, 19 
In Dower, that the Demandant ought 
to have Judgment &e 7 and 
doth not ſay parte, and yet * 
17, 1 
Award nullum fecerunt arbitrium 4 
Premiſi ie, whether good without! 
adding nec de aligua parte, 27, 


28, 29 
Plea to a Bond not good, 


A Judgment ultra 3 no Aſlets 
where Page 36 


—＋ . 
Of an "Aceord, it muſt = 


be executed in all Points, 3 
Replication, where the Heir pleads a 
ent in Tail, and a Leaſe 
for 99 Years, and that he had not 
Aſſets pr. eter "the Reverſion, a ge- 
neral Replication of Aſſets is good, 
becauſe the Prater is idle, 50, 51 
9 in Treſpaſs for taking 
rrupt Victuals, held good, 56 
Juſtification by Arreſt upon Proceſs 
out of an Infcrior Court, 58, 59 
Juſtification by the Defendant, where 
| he muſt ſhew the Commence- 
| ment of his Eſtate or not, 70, 7 
Where tis incertain, 
Touts temps priſt not good after 11 
62 
Bic in Curia, where it muſt 
be pleaded formally, ' 77, 78 
It muſt be pleaded when the Title is 


. 


De Injuria 
propria ſua where a Ser 
A0 Defendant, tis good with- 
out a Traverſe, 68 
Plea where 'tis naught with a Tra- 
| verſe, Did. 
Where the Defendant may plead 
any Thing which amounts to a 
P 


| 139 

| charged 
with receiving 80 of Dead, 
and he faith, 


ceiver, but omits ; 

| =: the Plea was ill, 396 
ar anus , where 

* or —4 1 Did. 
The 1 Was charged as Bal. 


bt 


M_ 
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lif 1 Martii, he ſaith, he was not | 


from the 1ft of March, and ſo ex- 


cludes the Day, Page 146 


In Covenant for not Repairing, the 


Defendant pleads reparavit ge- 


nerally, and held good after Ver- 
dict, 176 
Affirmative Plea ought to be parti- 
cular, as if. the Defendant pleads 
a Conveyance made, he muſt 
ſhew what, 9 
Of another Action depending fr 
the ſame Cauſe in another Court, 
246 
Where good, though it amounts 
to the general Iflue, 274, 275, 
276, 277, 278 
Argumentative Plea, where good, 
276 
Negative Plea, oi. That Three did 
not ſuch a Thing, the Defendant 
muſt ſay, nec eorum aliquis, 284 
Otherwiſe in an affirmative = 
Plea puis darrein Cintinuance muſt 
be certified as Part of the Record 
of Nift Prins, 99 0 
Non damnificatus generally no good 
Plea where the Perſon and Lands 
are to be indempnified, 305 
Where a Judgment ſhall be avoided 
by a Plea, without bringing of a 
Writ of Error, the Party being a 
Stranger to it, 308 


Pyeſcription. 


Not to be pleaded againſt another 
without a Traverſe of the firſt, r04 
Muſt be alledged with a Seilin in 
Fee, and not for Life, 318 
To a Modus where good, 320 


Pꝛeſentation. 


The King, being entituled by the 
Simony of the Patron, preſents, 
Vol. II. 


þ 


— the Simoay be pardoned, 


the Preſentee ſhall not be remov d; 
Page 52, 53, 54 
Between Three by Turns, they are 
Tenants in Common of the Ad- 
vowſon, and one may grant the 
next Avoidance, the Church — 
ing full, 
How it mult be rleaded T;mpore Pa- 
cis, | 184, 18 3 


Poſlibility. 
A Grant made thereof and good, 


106, 107 


By an Executor before Probate is but 
a Poſſibility, and yet good, 108 


Pivilege, 


Will not extend to a Caſe of Neceſ- 
lity, i82 
Of a Serjeant at Law, 296 


Of an Attorney of the "King's Bench, | 


187 


Proceſs, 

Where an Action will not lie a- 
gainſt the Defendant for doing a 
Thing in Execution of the Proceſs 
of Law, 244 


Pꝛohſdition. 


To the Biſhop's Commiſſion to ſet 
Rates upon the Pariſhioners to re- 
pair the Church, | 8 

Prohibition printed in Engliſh, and 
diſpers d, a Crime fit to be 3 
niſh'd, 119 

Not granted for a Rate for building 


of a Church, 222, 223 


Where it ſhall be granted at any 
Tine, 273 
Where a Sentence of Divorce was 
intended to adnull a Marriage, 3 14 
Upon a Suggeſtion of Excommuni- 


cation, becauſe he refuſed to ac- 


cuſe himſelf, 278 
4 R Power. 


een 


„ 


— 


— 


Power. 
Where tis coupled with an Inter- 
eſt, tis aſſignable, 
Pꝛomiſt. 


Where they are mutual, the Perfor- 
mance need not be averred, 33, 34 


Purchaſe, | 


Where the Heir takes by Durchaſe, |- 


the Anceſtor muſt depart with his 
Whole Fee, 208 
Where the Heir ſhall take by Pur- 
chaſe, and where by Deſcent, 286 


—_— 


— 


2 
Quare Impedit. 


D Eal Mainpernors muſt be re- 
turned upon the Summons, Pone 
and Grand Cape, if the Diſturber 
do not appear, (and not John Doe 
and Richard Roe) 264, 265 


Que Eſtate. 


Where 'tis pleadable, 143, 144 


* 


— 


R. 


Rates. 


OR building of a Church ſhall 
be ſet by the Pariſhioners, 222 


F 
Recital. 


Where a Title is ſet out by way of 


Ne TA B L E. 


Page 317 


Recovery Common. 


Of Lands in a Liberty paſſeth Lands 
in a diſtin Vill in the ſame Li- 
berty, tho not named, Page 47, 

i 48, 49 

How to be pleaded, 70 

When firſt invented, 132 

Pariſh and Vill within the Pariſh of 

the ſame Name, a Recovery is ſuf- 
fered of Land in the Vill without 

- naming the Pariſh, but the Pariſh 

is named in the Indenture to lead 
the Uſes, they make but one Con- 
veyance, and the Lands in the 
Pariſh paſs, 233, 234 


| Reftozy. 
Tythes thereof ſhall not be ſequeſtr 


for repairing of the Chancel, 254 


Refuſal. Vide Requeft. 


Relation. 
Where it ſhall be allowed to make a 
- Thing good, and where not, 148, 


149 


Releaſe. 


By an Executor before Probate, 
where good, and where not, 108 
Not good, where the Party had on- 
ly an Inception of Right, Did. 
Of all Demands to the 26th of A. 
pril, a Bond dated that Day is not 
releaſed, 281 
Where it ſhall diſcharge a Rent af- 
terwards due, and where not, 282 


Remedy, 


Where a Thing is in the ſame Miſ- 
chief, 'tis within the ſame Reme- 


| dy, 
Reputed Lands ſhall 


Recital, and good, 142 


72 
paſs by general 
6 


Words, 1 9 
k⸗ 


ed 


Shall be after an immaterial Iſſue, 
Page 139, 140 
Reparavit gen enerally & de hoc ponit 
ſe * atriam, good after Ver- 
176 

Replevin. | 
Both are Actors, 199 
Where Non cepit generally is a good 
Plea, and where not, 304 

Requeft. 


Where a Thing is to be done upon 


Requeſt within fix Months, or 


Money to be paid, if the Requeſt 
be not made within the Time, 
tis a ah, of one Part of 
the Condition, and 
diſcharge the other Part, 203 
What ſhall be a Refuſal in Law, 
what not, 74, 75 


' Reſervation. 


Of Rent to him, bis Executors and | 


apes ada.” 


it, 
Of a Pepper-Corn, a good Confide- 
ration to raiſe an Uſe, 249 
Reſtrictive Words, what ſhall be fo 
conſtrued in a Fine, 115, 116 


Reverſion. 
A Fine thereof executed by the At- 
tornment of the Leſſee for Years, 
117 


S 
Scandalum Pagnatum. 


Ction thercon, 98 
Viſue not to be changed there- 


in, 


The TABLE. 
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the Law doth | 


Dd 


1 


Where he ſhall, plead his Maſter's 


Command, Pape 68 
Where he may juſtify by the Com- 
mand of his Maſter, 67 
Where he ſhall not be charged in 
Trover for taking by the Com- 
mand of his Maſter, 242 
Where a Delivery of Goods to him 
is a Delivery to the Maſter, 309 


Sequeſtration. 


Out of Chancery, whether pleadable 
to an Action of Treſpaſs at the 


Common I.aw, 253, 256 


Of Tythes of a ReQory cannot be 


for Repairs of the Chancel, 254, 
255, 256, 257. 258, 259 


Sheriff, 


Caſe doth not lie againſt him for 
returning Cæpi Corpus & paratum 
Babeo, though the Party doth not 

83, 84, 85, 86 

Eſeipe doth not lis. again 'bim 

where he takes Bail, tho' not ſuf- 

ficient, 177 


Serjeant at Law. 


1 Whether he hath the — of 


being ſued in the Common 
and no where elle, 


Statutes. 


of England, where they extend to 
arbadoes, 435, 46, 47 
Where there are no negative Words 
in it, the Authority of the King's 
Bench is not abridged, 129 
Where there is a Prohibitory Clauſe 
in it, the * is not confined — 
t 


296 


_- 
* 


The 


TABLE 


the Manner therein expreſſed, o- 
therwiſe upon a Clauſe giving a 
Penalty, Page 128 


Contra formam Statnt' extends, to 


* 


more than one Statutc, - 129 


Statute of 5 Fliz. Action lies thereon |: 
in the Courts of Weſtminſter, 246 | 
Statute of 13 E/iz. hath a Retroſpe& | 


to charge the Receiver's Lands for 
a Debt due to the King, 248 


Where the Concluſion ought to be | 


301 


Contra formam Hatuti, 
I an Offence be at the Common Law 


for which a Penalty is given by | 


Call. 


L Orfeited for Treaſon, 132, 135 
No ſuch Eſtate at the Common 
Law, 131 
It was created by the Statute 4 Do- 
nis, 134 


Time. 


'Ought not to be made Parcel of the 
Itlue, 145, 184 


the Statute, you may proceed ei- 
ther at Law or upon the Statute, 


| 301 
A Statute being a general Law need 
not be recited, - | 99 

If recited falſe, and there is enough 
to maintain the Action, which is 
true, tis well enough, Tbid. 


— Subſtance. 
Where tis found it makes the Iſſue 


good, 5, 6, 179 
Superior reſpondeat, where this Rule 
is to be admitted, 120, 121 


Superledeas, 


Muſt be delivered by the old Sheriff 
to the new one, 217 


Surrender. _ 


To a Diſſeiſor to the Uſe of an- 
other who is admitted and good, 
becauſe the Admittee is not in un- 

der the Diſſeiſor, but the Surren- 

deror, r „. 

Such a Surrender to the Diſſeiſor, 
ut faciat voluntatem, quiere if 
good, 288 


What ſhall be ſaid Time out of Me- 


: mory, 
The fix 


— 


WOT 
Months ſhall be computed 
according to the Calendar, 58 


Tythes. 


Shall not be paid for Brick, 77 
Nor for Pigeons, Lid. 
Preſcription by a Lay-man in modo 
decimandi, good, but not in nor 
decimando, | 8 
Whether a Lay-man may preſcribe 
for them in prender or not, 321 


Title. 


What ſhall be accounted a Buying 
a pretended Title within the Sta- 


tute, what not, 67 

Toll. | 

How many Sorts there are, 143 
Traverſe. 

Where 'tis immaterial, and where 

not, 19, 67, 68 

Where 'tis naught, 46, 55 


Where it needs not to be made, there 
being ſufficient Matter pleaded be- 
60 


fore to avoid the Title, 


2 


Where 


. 
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Where tis neceſſary, and omitted, 


'tis Subſtance, and makes the” 


Pleading ill, Page 6 


Where 'tis good, 85 
One Preſcription being contrary to 
— the firſt muſt be traverſ- 
* 104, 105 
Where the Charge in the Declara- 
tion is not fully anſwered, there 
muſt be a Traverſe, as the Defen- 
dant, being ſued as Executor, who |. 
pleaded, that another was Execu- 
tor and 'Superſtes, 168 
Traverſe upon a Traverſe, where it 
ſhall be, and where not, 183 
Where it ſhall not be of a Sheriffs | 
_ Return, Io, 11 
Abſque hoc, quod legitimo modo onera- 
tus, no good SG 54, 55 


Treſpaſs. 
Recovery therein where it ſhall be a 


good Bar in 'Trover, 318, 319 


Trial. 


No now 'Twial allowed in an Attica |; 
of Scandalum Magnatum, 150 
New Trial granted by the Direction 


of a Judge, 199, 200 


TCrover. 


Where it may be brought upon a 
Poſſeſſion in Law, as by an Exc. 
cutor, 168 

It will lie, though the Poſſeſſion be 
changed before the Aon brought, 

243 

Where the Conferfion ought to be 

found, Demand and Refuſal will 

not make a Converſion, 244 


Truſt. 2 
Decree in Chancery to enforce the 
Execution of a 'T ruſt, 88 
Vol. II. 


| . 
Vi" 
Uariance. 


Etween the Finding and the 
Pleading, if it be not Sub- 

ſtance, doth not hurt, Page 5 
Between the Record as pleaded, and 


Between the Covenant and the De- 
| Heer 249 


1 hree, and a Nolle proſequi entred 


muſt not all be named in the 


Write 284 
ln Debt upon Simple Contract, the 
leaſt Variance is fatal, 6 


Between the two Actions, a Reco- 
aa one cannot be pleaded in 


Bar of the other, 42, 43 
Qerdif, 
Where it ſhall cure a bad Declara- 


tion, 66, 213 
Where it helps the Miſrecital of an 
Act of Parliament, 241 
Videlicet, where it ſhall be tranſpoſed 
to ſupport an Action, 8, 99 


Ciſne. 


nee ad 
Magnatum, 216 
Where it ſhall be intended, though 
not laid in the Pleading, 304 
Viuals, Juſtification of a Treſpaſs, 


Unity of Poſſeſſion, 
Where it doth not deſtroy. a Right 
of Common, 277 


the Record itſelf, 2866 
an Action be brought againſt 


as to one, and a Writ of Enqui- 
ry againſt the reſt, whether they 


for chat they were corrupt,” 56 
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Uſage. 


Where it ſhall not intend a Right, it 
may be Evidenceof a Right, Page 
27 


Uſe. 


Where a Man ſhall take by Way of | 


inging Uſe, 208 
vers — in the Law, 210 
How they came firſt into Conveyan- 

ces, 251 
Uſe may be raiſed by the Reſervation 
of a Pepper-Corn to make a Te- 
nant to the PrAcipe, 249, 250 
Where the Statute of 27 H. 8. cre- 
ates an Uſe till a future Uſe co- 


meth in eſſe, 208 


| Cſury. 
The Contract it ſelf muſt be Uſuri- 
ous to make the Security void, 307 


Wales. 


a Judgment obtained in the 
Courts at Weftminfter, 11 
meer of Law, 


Where Comwpurgators ſhall be re- 
quired, * | 140, 141 


Ward. 


Cannot be where the Infant is in by 
Purchaſe, and not by a Deſcent, 
176, 177 

Carden of the Fleet. 
How far his Limits extend, 221 


RJ 
1 ſhall go thither upon 


The T AB I. R. 


| 
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| Warranty. 
Where it ſhall deſcend and bar the 
Iſſue, Page 109, 110, Ge. 


8 | Where a Fine ſur cunceſſit ſhall diſ- 


place an Eſtate and turn it to a 
Right, and the Collateral War- 
ranty bar the Heir, © 110 
Voucher and Rebutter are incident 
to it, I4 
Brought by one Tenant in Common 
alone, and good, 61, 62 


Ci, 
Judgment given upon the Conſtru- 
ction of the Words therein, 223, 


852 1 
Where the Republication makes it a 
new Will, | 313 


Eccleſiaſtical Court the proper Place 
for the Determination when a 
Perſon is capable of making a 
Will, 315 

Cos. | 

Of doubtful Signification ſhall not be 
conſtrued to work a Wrong, 116 

Where the Pronoun zlla doth re- 
ſtrain former Words, 106, 107 

Uſque is excluſive in Pleading, 280 

Words are to be taken in a com- 
mon and ordinary Underſtanding, 

$32 117 

Words where they are made action- 

able by Avernment of Damages, 
150, 296 

Words in an Act of Parliament are 

to be taken in a common Mean- 


ing, OS Ro 
Crong, | 

No Conſtruction ſhall be made to 
Work a Wrong, 80 
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